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1. 9:00 AM CASE NUMBER:  JCCP5245 
CASE NAME:  GURNICK WAGE AND HOUR CASES 
 *HEARING ON MOTION IN RE:  PETITION FOR COORDINATION 
*TENTATIVE RULING:* 
 
 Hearing required. 

On June 24, 2022, defendant Gurnick Academy of Medical Arts, LLC, filed a petition for 

coordination with the Judicial Council, identifying two matters for which it sought coordination:  

Angel v. Gurnick Academy of Medical Arts (Contra Costa County No. MSC21-02234) and Serna v. 

Gurnick Academy of Medical Arts (San Mateo County No. 22-CIV-01185).  Each case alleges that 

defendant has violated various wage & hour requirements of the California Labor Code, and sues 

under the Private Attorneys General Act.  On July 10, 2022, the Chief Justice, acting as Chair of the 

Judicial Council, assigned the determination of the petition to the Contra Costa Superior Court.  On 

July 27, 2022, the Presiding Judge of this Court assigned this Court as the Coordination Motion Judge.  

Pursuant to Rule of Court 3.527, this Court was required to set the motion for hearing within 30 days.  

On August 1, this Court issued an order setting the hearing. 

On October 27, 2021, Angel filed two cases in this court: C21-02234, which is a putative class 

action case, along with an individual retaliation claim; and C21-02232, which is the PAGA case.  The 

first case was dismissed after defendant moved to compel arbitration.  On March 17, 2022, Serna 

filed her case in San Mateo County, a putative class action, and individual sexual harassment claim.  

On May 9, 2022, she amended her complaint to add a PAGA claim.  Defendants assert that Serna’s 

case also is subject to an arbitration agreement, and that a motion to compel arbitration may be filed. 

 Each case identifies the same defendant, and for the PAGA claims, each brings the action as a 

representative of the California Labor and Workforce Development Agency.  Angel was the first-filed 

case.  Petitioner asserts that each case is premised on substantially the same operative facts, and that 

coordination will avoid duplication of effort and avoid the possibility of inconsistent rulings.  

Petitioner also states that, if necessary, Serna’s sexual harassment claim may be severed and 

transferred back to San Mateo County. 

Respondent Serna asserts that her action, while partly overlapping with Angel, also includes 

different claims: some on behalf of a class of adjunct instructors, and some for violations of the Fair 

Employment and Housing Act.  She also asserts that the petition is procedurally defective, because it 

does not include certified copies of the relevant pleadings, and fails to state whether a hearing is 

requested.     

The Court finds that each of the matters qualifies as a complex case. 

As to mediation or settlement, this Court has found that counsel in related matters are often 

able to jointly mediate or resolve cases, whether they are coordinated or not. 

 Neither side indicates that there is any expectation that more cases will be filed that would be 
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added on to a coordination proceeding. 

In considering the petition, the court may consider “any relevant factors,” including eight 

specified factors.  (CRC, Rule 3.530(b).)  In reviewing those factors, the Court notes that (1) there are 

only two pending actions; (2) the litigation is not at an advanced stage; and (3) there is some 

efficiency in use of court facilities of having only one case.  As to factors 4 through 8, the witnesses 

and evidence are likely in both counties, as well as others, because defendant operates facilities 

throughout the state.  The defendant’s principal place of business is not in the record.  The office 

locations of counsel are in Tacoma, Washington (Serna), San Diego (Angel), and San Francisco 

(Gurnick).  Coordination would not greatly reduce travel, because the two counties are close 

together.  Thus, the location-based factors do not tip substantially in favor of coordination, especially 

given the use of remote appearances and electronic filing. 

Given that there are only two cases involved here, it appears to the Court that there are more 

efficient ways of preventing duplication of effort than establishing a coordination proceeding.  In 

Serna, the issues of whether arbitration is required are as yet unresolved.  If arbitration is not 

required, then the two cases will be different, but not overwhelmingly so: many cases allege both 

class action claims and PAGA claims at the same time.  If arbitration is required, only the PAGA cases 

might go forward (and even that is not resolved).  Even if both PAGA claims are allowed to continue 

while some claims are sent to arbitration, it may be more appropriate that one of the two courts 

simply stay one of the PAGA cases while the other proceeds.  (See Shaw v. Superior Court (2022) 78 

Cal.App.5th 245, 251 [one PAGA case may be stayed while the other proceeds under the exclusive 

concurrent jurisdiction rule].) 

 
 

  
    

2. 9:00 AM CASE NUMBER:  MS5031 
CASE NAME:  PARAQUAT CASES 
 HEARING IN RE:  APPLICATION PRO HAC VICE OF TRACY K. STRATFORD 
*TENTATIVE RULING:* 
 
Granted. 

 

  
    

3. 9:00 AM CASE NUMBER:  MSC16-00996 
CASE NAME:  ELY VS. WALNUT CREEK ASSOCIATES 2 [PAGA] 
 *MOTION/PETITION TO COMPEL ARBITRATION  AND TO DISMISS NON INDIVIDUAL PAGA CLAIMS 
*TENTATIVE RULING:* 
 
Defendant Walnut Creek Associates 2, Inc. (“WCA”) moves the Court to compel plaintiff Landen Ely’s 

(“Ely”) individual PAGA claims to arbitration, and to dismiss the remaining PAGA claims for lack of 

standing. The motion to compel (“MTC”) relies chiefly on the United States Supreme Court’s recent 
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decision Viking River Cruises, Inc. v. Moriana (2022) 142 S.Ct. 1906 (“Viking”). Opposing the MTC, Ely 

contends (1) that the arbitration agreement in this case is materially different from the one at issue in 

Viking, such that Viking does not control the outcome here; and, (2) that WCA waived its right to seek 

arbitration in this matter. 

Requests for Judicial Notice 

WCA requests judicial notice of a declaration previously filed with the Court in connection with a prior 

proceeding. The request is unopposed, and it is proper. WCA’s RFJN is granted. 

Ely requests the Court take judicial notice of what appears to be material from the Viking case. That 

material was unnecessary to the Court’s disposition of the MTC, and so judicial notice is denied. 

(Aquila, Inc. v. Super. Ct. (2007) 148 Cal.App.4th 556, 569.) 

Viking 

At bottom, the holding of Viking is quite simple. Before Viking, California law prohibited division of a 

PAGA action into constituent claims. (Viking at p. 1917.) That is, California law did not permit a 

distinction between “individual PAGA claims,” which the Viking opinion termed “PAGA claims based 

on personally sustained violations,” and “non-individual claims,” which the Viking opinion necessarily 

conceived of as those claims made by the named plaintiff on behalf of other employees, addressing 

violations not personally sustained by the named plaintiff and added to the action based on a PAGA 

plaintiff’s acting as a proxy of the LWDA in enforcing the California Labor Code. (Id. at pp. 1923-1924.) 

Simply put, Viking held that the Federal Arbitration Act (“FAA”) preempts California law “insofar as it 

precludes division of PAGA actions into individual and non-individual claims through an agreement to 

arbitrate.” (Id. at p. 1924.) Viking was careful to note that arbitration agreements that are a 

“wholesale waiver of PAGA claims” remain invalid. But in the particular agreement in the Viking case: 

the severability clause … provide[d] that if the waiver provision is invalid in some 

respect, any “portion” of the waiver that remains valid must be enforced in 

arbitration. Based on this clause, Viking was entitled to enforce the agreement insofar 

as it mandated arbitration of Moriana’s individual PAGA claim. 

(Id. at p. 1924.) 

The basis of Viking’s reasoning is the fundamental precept that “[a] party can be forced to arbitrate 

only those issues that it specifically has agreed to submit to arbitration. This means that parties 

cannot be coerced into arbitrating a claim, issue, or dispute absent an affirmative contractual basis 

for concluding that the party agreed to do so.” (Viking at p. 1923; emphasis in original, internal 

citation omitted.) Viking reasoned that “[t]he prohibition on contractual division of PAGA actions into 

constituent claims unduly circumscribes the freedom of parties to determine ‘the issues subject to 

arbitration’ and ‘the rules by which they will arbitrate,’ and does so in a way that violates the 

fundamental principle that ‘arbitration is a matter of consent.’” (Id. at p. 1923.) 
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Accordingly, the Court considers that the dispositive question here is whether there exists “an 

affirmative contractual basis for concluding that [Ely and WCA] agreed” to divide a PAGA action into 

its constituent claims, and to arbitrate any individual PAGA claims Ely might have against WCA. 

The Arbitration Agreement 

Properly before the Court is the arbitration agreement (“Arbitration Agreement”) between Ely and 

WCA, dated October 13, 2013. 

Relevant here, paragraph 5 of the Arbitration Agreement, entitled “How Arbitration Proceedings Are 

Conducted,” provides, in pertinent part: 

In arbitration, the parties will have the right to conduct adequate civil discovery, bring 

dispositive motions, and present witnesses and evidence as needed to present their 

cases and defenses … 

You and the Company agree to bring any dispute in arbitration on an individual 

basis only, and not on a class, collective, or private attorney general representative 

action basis. Accordingly, 

(a) There will be no right or authority for any dispute to be brought, heard or 
arbitrated as a class action (“Class Action Waiver”). The Class Action Waiver shall 
not be severable from this Agreement in any case in which (1) the dispute is filed as 
a class action and (2) a civil court of competent jurisdiction finds the Class Action 
Waiver is unenforceable. In such instances, the class action must be litigated in a 
civil court of competent jurisdiction. 
 

(b) There will be no right or authority for any dispute to be brought, heard or 
arbitrated as a collective action (“Collective Action Waiver”). The Collective Action 
Waiver shall not be severable from this Agreement in any case in which (1) the 
dispute is filed as a collective action and (2) a civil court of competent jurisdiction 
finds the Collective Action Waiver is unenforceable. In such instances, the collective 
action must be litigated in a civil court of competent jurisdiction. 
 

(c) There will be no right or authority for any dispute to be brought, heard or 
arbitrated as a private attorney general representative action (“Private Attorney 
General Waiver”). The Private Attorney General Waiver shall be severable from this 
Agreement in any case in which a civil court of competent jurisdiction finds the 
Private Attorney General Waiver is unenforceable. In such instances and where the 
claim is brought as a private attorney general, such private attorney general claim 
must be litigated in a civil court of competent jurisdiction. 

(Arbitration Agreement, p. 2, ¶ 5; emphasis in original.) 

Paragraph 5 continues: 

[T]he Company may lawfully seek enforcement of this Agreement and the Class 
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Action Waiver, Collective Action Waiver and Private Attorney General Waiver under 

the Federal Arbitration Act and seek dismissal of such class, collective or 

representative actions or claims. Notwithstanding any other clause contained in this 

Agreement, any claim that all or part of the Class Action Waiver, Collective Action 

Waiver or Private Attorney General Waiver is invalid, unenforceable, unconscionable, 

void or voidable may be determined only by a court of competent jurisdiction and not 

by an arbitrator. 

The Class Action Waiver, Collective Action Waiver and Private Attorney General 

Waiver shall be severable in any case in which the dispute is filed as an individual 

action and severance is necessary to ensure that the individual action proceeds in 

arbitration. 

(Arbitration Agreement, p. 3, ¶ 5; emphasis supplied.) 

Paragraph 10 of the Arbitration Agreement goes on to say: 

This Agreement is the full and complete agreement relating to the formal resolution 

of employment-related disputes. Except as stated in paragraph 5, above, in the event 

any portion of this Agreement is deemed unenforceable, the remainder of this 

Agreement will be enforceable. If the Class Action Waiver, Collective Action Waiver or 

Private Attorney General Waiver is deemed to be unenforceable, the Company and 

Employee agree that this Agreement is otherwise silent as to any party’s ability to 

bring a class, collective or representative action in arbitration. 

(Arbitration Agreement, p. 4, ¶ 10.) 

Analysis 

Under Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348 (“Iskanian”), an 

arbitration agreement is not permitted to waive an employee’s right to bring a PAGA action. The 

United States Supreme Court’s opinion in Viking did not disturb that aspect of Iskanian: 

The agreement between Viking and Moriana purported to waive “representative” 

PAGA claims. Under Iskanian, this provision was invalid if construed as a wholesale 

waiver of PAGA claims. And under our holding, that aspect of Iskanian is not 

preempted by the FAA, so the agreement remains invalid insofar as it is interpreted in 

that manner. 

(Viking at pp. 1924-1925.) 

However, in Viking, the agreement contained a “severability clause” that (i) specified that if the 

waiver was found invalid, any class, collective, representative, or PAGA action would presumptively 

be litigated in court, and (ii) “if the waiver provision is invalid in some respect, any ‘portion’ of the 

waiver that remains valid must still be ‘enforced in arbitration.’” (Id. at pp. 1916; 1925.) “Based on 
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this clause, Viking was entitled to enforce the agreement insofar as it mandated arbitration of 

Moriana’s individual PAGA claim.” (Id. at p. 1925; emphasis supplied.) 

Here, the Private Attorney General Waiver found in paragraph 5(c) of the Arbitration Agreement is 

invalid and unenforceable under Iskanian and Viking, as it constitutes a wholesale waiver of Ely’s 

ability to bring a PAGA representative action. 

WCA wants the Court to require Ely to split his PAGA action into its constituent claims: the individual 

claims (i.e., those claims predicated on violations personally sustained by Ely), and the non-individual 

claims (i.e., those claims joined to this action by way of PAGA’s claim joinder mechanism as described 

in Viking). After such splitting, WCA wants the Court to compel the individual claims to arbitration and 

dismiss the non-individual claims. That is what Viking requires, but only insofar as the Arbitration 

Agreement mandates arbitration of Ely’s individual claims. 

The Court finds that the Arbitration Agreement does not mandate Ely’s individual claims to be 

arbitrated separate from the remaining claims in such a PAGA representative action. The Court 

analyzes the Arbitration Agreement in a sequential and methodical manner below. 

The Arbitration Agreement directly tells the Court what to do in the event that the Private Attorney 

General Waiver is found invalid and unenforceable: 

(1) Under Paragraph 5(c) itself, the Court is to sever the waiver provision, and the “private attorney 

general claim must be litigated in a civil court of competent jurisdiction.” Absent other language that 

specifically contravenes this command, paragraph 5(c) leaves little room for interpretation as to what 

is to be done if the waiver provision is found to be invalid.  

(2) The final portion of Paragraph 5 is not applicable. It says that the Private Attorney General Waiver 

shall be severable if two conditions are met: (i) the dispute is filed as an individual action; and (ii) 

severance is necessary to ensure that the individual action proceeds in arbitration. This is not an 

“individual action.” As Viking confirmed: “California courts interpret PAGA to provide employees with 

delegated authority to assert the State’s claims on a representative basis, not an individual cause of 

action.” (Viking at p. 1919; emphasis supplied.) Under Viking, Ely’s PAGA representative action 

contains constituent claims; that is, Ely’s individual claims and the non-individual claims. (Id. at pp. 

1923-1924.) But there is no “individual action” to be arbitrated, and “the dispute” was not “filed as an 

individual action.” Thus, by its own terms, the final part of Paragraph 5 does not apply here.  

(3) Paragraph 10 contains two passages potentially relevant to this analysis. 

First, Paragraph 10 says “Except as stated in paragraph 5, above, in the event any portion of this 

Agreement is deemed unenforceable, the remainder of this Agreement will be enforceable.” 

There are two problems with relying on this language to compel splitting the PAGA action into its 

constituent claims and mandating arbitration of the individual claims.  

In the first instance, this language only applies if it is not contravened by paragraph 5 (“Except as 
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stated in paragraph 5….”). Paragraph 5 both (i) requires court litigation if the Private Attorney General 

Waiver is unenforceable and (ii) has no applicable provision that requires arbitration of any individual 

claim. All this passage really says is that Paragraph 5 controls the analysis here. 

Second, Paragraph 10 says that if the “Private Attorney General Waiver is deemed to be 

unenforceable, the Company and Employee agree that this Agreement is otherwise silent as to any 

party’s ability to bring a class, collective or representative action in arbitration.” Thus, all Paragraph 

10 says (as relevant here, at least) is that in this case, because the Court has decided that the Private 

Attorney General Waiver is unenforceable, the Arbitration Agreement is silent concerning any party’s 

ability to bring this PAGA action in arbitration. If anything, that language counsels against splitting the 

action and mandating arbitration of the individual claims. Viking relied on specific language to find a 

contractual basis for the existence of an agreement to split the action. Here, the Arbitration 

Agreement specifically tells the Court that if it finds the Private Attorney General Waiver 

unenforceable, it should consider Arbitration Agreement “otherwise silent” on any party’s ability to 

bring this action in arbitration. That is, even if there were contractual language that arguably required 

or permitted splitting the action into its constituent claims, that language would arguably conflict with 

this provision, which seems to require the Court to ends its analysis once it has decided that the 

Private Attorney General Waiver is unenforceable and conclude that the Arbitration Agreement is 

silent on arbitrating a PAGA action. 

Finally, the Court notes the preamble to Paragraph 5, which reads: “You and the Company agree to 

bring any dispute in arbitration on an individual basis only, and not on a class, collective, or private 

attorney general representative action basis. Accordingly….” However, this language is general 

language that does not control the specific provisions of Paragraph 5, which contain particular and 

specific instructions for how the Arbitration Agreement is to be interpreted and enforced. (See Civ. 

Code § 3534; Brady v. Bayer Corp. (2018) 26 Cal.App.5th 1156, 1179 [specific contractual language 

controls general language]; City of Hope National Medical Ctr. v. Genentech, Inc. (2008) 43 Cal.4th 

375, 395 [interpreting a contract is a question of law for the Court when there is no dispute about 

what the words of the contract are and extrinsic evidence is not necessary to interpret the contract].) 

In addition, it is clear to the Court that this a preamble, expressing the general purpose of paragraph 

5, but effectuated only by reference to the specific language of paragraph 5. As the Court discusses 

above, that specific language does not, in this instance, provide a basis for concluding that the parties 

agreed to split the PAGA action into its constituent claims and arbitrate portions of it. 

In the MTC and its reply brief, WCA argues that the language in the Arbitration Agreement here is 

“effectively identical” to the language at issue in Viking (Reply at 1:7), but glosses over the differences 

that are apparent to the Court. WCA never really walks the Court through the contractual language in 

a step-by-step fashion to demonstrate, in a specific way, the existence of “an affirmative contractual 

basis for concluding that [WCA and Ely] agreed” to arbitrate the individual claims contained within 

the PAGA representative action Ely filed. It was WCA’s burden to demonstrate that an agreement to 

arbitrate Ely’s individual claims existed. (Young v. Horizon West, Inc. (2013) 220 Cal.App.4th 1122, 

1128; Serafin v. Balco Properties Ltd., LLC (2015) 235 Cal.App.4th 165, 172; Flores v. Evergreen at San 
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Diego, LLC (2007) 148 Cal.App.4th 581, 586; Higgins v. Super. Ct. (2006) 140 Cal.App.4th 1238, 1249.) 

It has failed to carry that burden.  

Under Viking, the Court must find “an affirmative contractual basis for concluding that [Ely and WCA] 

agreed” to divide Ely’s representative PAGA action into individual claims and representative claims, 

and to arbitrate the individual claims. There is no such basis. Indeed, “an affirmative contractual 

basis” for concluding precisely the opposite appears: in the event that the Court finds the Private 

Attorney General Waiver invalid, the Arbitration Agreement commands the parties to litigate their 

dispute in civil court. (¶ 5(c).) There is no applicable language in the Arbitration Agreement that 

counsels otherwise, as discussed above. Because the Court finds that there is no contractual basis to 

compel arbitration in this matter, the Court finds it unnecessary to determine if WCA has waived its 

right to compel arbitration, and so expressly declines to do so. 

The MTC is denied. 
 

  
    

4. 9:00 AM CASE NUMBER:  MSC17-01600 
CASE NAME:  TOVAR VS NIR WEST COAST 
 *HEARING ON MOTION IN RE:  ORDERS REINSTATING CASE TO CIVIL ACTIVE LIST, ENTERING 
STIPULATED JUDGMENT AGAINST GREGORY T. LYNN, DIRECTING DISTRIBUTION OF SETTLEMENT 
FUND 
*TENTATIVE RULING:* 
 
Hearing required. 

Plaintiffs move for orders (1) “reinstating case to civil active list;” (2) entering stipulated 

judgment against Gregory T. Lynn; and (3) directing distribution of settlement fund. 

 The case is a putative class action alleging various violations of the Labor Code, brought 

against NIR West Coast, Inc., and Gregory T. Lynn, the owner of the corporation. 

The Court gave preliminary approval of the settlement on December 19, 2019.  The Court 

gave final approval to this class action settlement on November 3, 2020.  Defendant NIR West coast 

filed for bankruptcy protection, and no judgment was entered.  NIR West Coast ultimately had a 

reorganization approved, which did not include Gregory Lynn as the debtor.  The Bankruptcy court 

denied plaintiff’s motion for a “comfort” order, i.e., an order affirming that the bankruptcy stay did 

not apply to Mr. Lynn. The basis for the order, however, appears to have been that there was no need 

for the order, not that Mr. Lynn actually was protected by the stay.  It appears to this Court that 

neither the stay nor the discharge apply to Mr. Lynn.  In approving a plan of bankruptcy for NIR West 

Coast, however, the Bankruptcy Court did place $70,000 in escrow to be paid to Mr. Tovar in this 

action. 

Based on the Stipulation for Entry of Judgment, Gregory Lynn was identified as a “Defendant” 

and signed as a “Defendant.”  (See stipulation for entry of judgment, signed 10/24/20, filed with the 
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court 10/28/20).  He is obligated to undertake all of the obligations of either defendant under the 

stipulation.  In the motion for final approval of the motion, plaintiff sought a judgment “against 

Defendants and each of them, jointly and severally, in the amount of $485,000.”  At one point, 

however, Plaintiff, in his supporting memorandum states that “Defendant Lynn’s obligations under 

the class settlement agreement are separate and distinct from NIR.  Lynn is neither a co-signer nor a 

guarantor of the class settlement agreement.”  This seems to contradict the language of the 

stipulation, and the Court cannot determine the basis for this argument.  Nor does the Court 

understand the need to make that argument, unless (as it appears), it has some relation to whether 

the bankruptcy stay applied to Lynn. 

As to the request to be “reinstated to the civil active list,” the Court maintains no such list, 

but the stay of the matter can be vacated as to Mr. Lynn.  As to the request to enter the judgment as 

to Mr. Lynn only, the Court is inclined to grant the motion.   

As to the request to direct the disbursement of the settlement fund, the question is in what 

manner.  The previous agreement was based on the receipt of $485,000.  The $70,000 currently 

available is below the amount otherwise provided for a disbursement.  Thus, plaintiff requests an 

interim disbursement of $50,000 to the class, $10,000 to the plaintiff as his representative service 

award, and $10,000 to the settlement administrator.  Counsel does not seek any fees at this point, 

but does not waive them.  This leads to a need for clarification: whether plaintiff seeks to reduce the 

amount provided for in the judgment.  Or does plaintiff intend that the remaining $415,000 would be 

left for plaintiff to make collection efforts.  Nor does the motion propose any plan for distributions if 

more funds are collected, or even establish any procedure for creating a plan. 

 Counsel for defendants’ motion to be relieved as counsel is set for September 1, 2022.  

Pending resolution of that motion, counsel for defendant is ordered to appear at the hearing on this 

motion. 

 
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC18-00216 
CASE NAME:  CHEVRON U.S.A. VS WILLIAMS SCOTSMAN, INC. 
 HEARING IN RE:  APPLICATION FOR ADMISSION OF ALEXANDER KAZAM TO APPEAR PRO HAC VICE 
*TENTATIVE RULING:* 
 
Granted.  (Dismissal has not yet been filed.) 
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6. 9:00 AM CASE NUMBER:  MSC19-01299 
CASE NAME:  CAMACHO VS GTOB LLC 
 SPECIAL SET HEARING RE:  COMPLIANCE HEARING 
*TENTATIVE RULING:* 
 
The declaration of Makenna Snow shows that the funds have been properly accounted for, and will 
be provided to the state controller’s office in accordance with the controller’s directions.  The 
administrator is directed to provide the funds to the controller as indicated.  No further proceedings 
are contemplated. 

 

  

 
    

7. 9:00 AM CASE NUMBER:  MSC19-02506 
CASE NAME:  PORTER VS. CITY OF RICHMOND 
 HEARING ON DEMURRER TO:  3RD AMND CMPLT 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this motion to September 8, 2022 at 9:00 a.m. 
 

 

  
    

8. 9:00 AM CASE NUMBER:  MSC19-02506 
CASE NAME:  PORTER VS. CITY OF RICHMOND 
 *HEARING ON MOTION IN RE:  TO SEAL TEH SUPPLEMENTAL REQUEST FOR JUDICIAL NOTICE ISO 
DEF CITY OF RICHMONDS DEMURRER TO 3RD AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this motion to September 8, 2022 at 9:00 a.m. 
 

 

  
    

9. 9:00 AM CASE NUMBER:  MSC19-02526 
CASE NAME:  CIABATARRI VS. CITY OF CONCORD 
 HEARING ON SUMMARY MOTION   
*TENTATIVE RULING:* 
 
Vacated.  Notice of settlement filed July 27, 2022. 
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10. 9:00 AM CASE NUMBER:  MSC20-01810 
CASE NAME:  ALAMILLO VS ALAMILLO REBAR, INC. ET AL 
 HEARING ON DEMURRER TO:  PLAINTIFF'S SECOND AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
 
Please see 7/21/2022 Tentative Ruling (Line 5, 7/21/2022 Calendar). 
 

 

  
    

11. 9:00 AM CASE NUMBER:  MSC20-01810 
CASE NAME:  ALAMILLO VS ALAMILLO REBAR, INC. ET AL 
 *HEARING ON MOTION IN RE:  TO STRIKE PORTIONS OF PLAINTIFF'S 2 AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
 
Please see 7/21/2022 Tentative Ruling (Line 6, 7/21/2022 Calendar). 
 

 

  
    

12. 9:00 AM CASE NUMBER:  MSC20-01810 
CASE NAME:  ALAMILLO VS ALAMILLO REBAR, INC. ET AL 
 *HEARING ON MOTION IN RE:  STRIKE PORTIONS OF PLAINTIFF ALAMILLO'S 2AC FILED BY PACIFIC 
STEEL 
*TENTATIVE RULING:* 
 

 

Before the Court are separate motions to strike portions of the SAC filed by defendants Pacific Steel 

Group ("PSG"), Philadelphia Indemnity Insurance Company ("PIIC"), and Gamma Rebar Fabrication, 

Inc. ("Gamma Rebar") and Shaun Gamma (collectively "Gamma Defendants"). For the reasons set 

forth, the Court rules as follows: (a) PSG's motion to strike is denied in part, and denied in part as 

moot as set forth below; (b) Gamma Defendants' motion to strike is denied in part,, and denied in 

part as moot as set forth below, and granted in part only as to Prayer for Relief paragraph 2; and (c) 

PIIC's motion to strike is denied in part, and granted in part, as detailed in the ruling below.  

Legal Standards Applicable to Motion to Strike 

The Court may strike allegations that are “irrelevant, false or improper matter” or any portion of a 

pleading "not drawn . . . in conformity with the laws of this state." (Code Civ. Proc. § 436(a) and (b).) 

Defendants' motion is made on the ground the allegations they seek to strike "request[] relief not 

supported by the allegations of the complaint." (Code Civ. Proc. § 431.10(b)(3).) Like a demurrer, the 

grounds for a motion to strike must appear on the face of the pleading or be based on a matter 

subject to judicial notice. (Code Civ. Proc. § 437.) "A motion to strike, like a demurrer, challenges the 

legal sufficiency of the complaint's allegations, which are assumed to be true." (Blakemore v. Superior 
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Court (2005) 129 Cal.App.4th 36, 53 [citing Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 

1255].)  

It is in the Court's discretion under Code of Civil Procedure section 436 whether to strike portions of 

the complaint. (Code Civ. Proc. § 436; Clements v. T. R. Bechtel Co. (1954) 43 Cal.2d 227, 242; Colden 

v. Broadway State Bank (1936) 11 Cal.App.2d 428, 429.) 

Relief Sought in Motions 

A. PSG's Motion to Strike 

PSG's motion seeks an order striking the following allegations of the SAC and portions of the Prayer 

for Relief, all of which are related to Plaintiff's claim for punitive damages against it: SAC ¶¶ 233, 238, 

244, 255 (only as to phrase "and that appropriate penalties and punitive damages be awarded against 

Defendants"), 273, and 284; Prayer for Relief ¶¶ 9 ("plus punitive and/or exemplary damages 

according to proof"), 11 ("And that appropriate penalties and punitive damages are awarded against 

Defendants"), 12 ("And that appropriate penalties and punitive damages are awarded against 

Defendants"), and 13 (entire paragraph).  

B. Gamma Defendants' Motion to Strike 

Gamma Defendants' motion seeks to strike certain of the punitive damages-related allegations and 

related portions of the Prayer for Relief as follows: SAC ¶¶ 233, 238, 244, 255 (only as to phrase "and 

that appropriate penalties and punitive damages be awarded against Defendants"), and Prayer for 

Relief ¶¶ 9 ("plus punitive and/or exemplary damages according to proof"), 11 ("And that appropriate 

penalties and punitive damages are awarded against Defendants"), 12 ("And that appropriate 

penalties and punitive damages are awarded against Defendants"), and 13 (entire paragraph). 

Gamma Defendants also seek to strike paragraph 2 of the Prayer for Relief to the extent it is asserted 

against them: "Against Defendants in an amount according to proof, plus treble damages under Code 

Civ. Proc. § 732, plus attorney's fees and costs."    

C. PIIC's Motion to Strike 

PIIC's motion seeks to strike the following entire paragraphs of the Prayer for Relief: ¶¶ 1-8, and 11-

17. 

Analysis 

A. Standards Governing Motions to Strike Punitive or Exemplary Damages 

The motions all address the punitive damages sought by Plaintiff against these defendants. The 

standards for alleging a right to punitive damages are set forth in Civil Code section 3294 and the case 

law construing it, which require more than mere conclusory allegations of willful, malicious, or 

oppressive conduct. 

Under Civil Code section 3294, punitive damages may be awarded in "an action for the breach of an 
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obligation not arising from contract" where Plaintiff proves the "defendant has been guilty of 

oppression, fraud, or malice." (Civ. Code § 3294(a).) "Oppression" is defined as "despicable conduct 

that subjects a person to cruel and unjust hardship in conscious disregard of that person’s rights." 

(Civ. Code § 3294(c)(2).) "Malice" is defined as conduct "intended by the defendant to cause injury to 

the plaintiff or despicable conduct which is carried on by the defendant with a willful and conscious 

disregard of the rights or safety of others." (Civ. Code § 3294(c)(1).)  

Civil Code § 3294 was amended in 1987 to add the requirement that conduct be "despicable" to 

support an award of punitive damages based on malice or oppression. (See Lackner v. North (2006) 

135 Cal.App.4th 1188, 1211; Stats.1987, c. 1498, § 5, p. 5780.) The California Supreme Court 

explained: 

[T]he statute's reference to "despicable" conduct seems to represent 

a new substantive limitation on punitive damage awards. Used in its 

ordinary sense, the adjective "despicable" is a powerful term that 

refers to circumstances that are "base," "vile," or "contemptible." (4 

Oxford English Dict. (2d ed. 1989) p. 529.) As amended to include this 

word, the statute plainly indicates that absent an intent to injure 

the plaintiff, "malice" requires more than a "willful and conscious" 

disregard of the plaintiffs' interests. The additional component of 

"despicable conduct" must be found. 

(College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725 [emphasis added].) (See also Lackner 

v. North, supra, 135 Cal.App.4th at 1210 ["The adjective 'despicable' connotes conduct that is '…so 

vile, base, contemptible, miserable, wretched or loathsome that it would be looked down upon and 

despised by ordinary decent people.' [Citations, internal quotations omitted.]"].)  

A motion to strike is properly granted when a complaint fails to allege facts to state a prima facie 

claim for punitive damages under the standards of the statute. (Turman v. Turning Point of Cent. 

California, Inc. (2010) 191 Cal.App.4th 53, 63.) Alleging an intentional tort alone is not enough to 

support a claim for punitive damages: "Not only must there be circumstances of oppression, fraud or 

malice, but facts must be alleged in the pleading to support such a claim." (Grieves v. Superior Court 

(1984) 157 Cal.App.3d 159, 166 [emphasis added, citing G. D. Searle & Co. v. Superior Court (1975) 49 

Cal.App.3d 22, 29].) Conclusory allegations parroting the language of the statute are not enough for a 

punitive damages claim to survive a motion to strike. (Blegen v. Superior Court (1981) 125 Cal.App.3d 

959, 963 ["Pleading in the language of the statute is acceptable provided that sufficient facts are 

pleaded to support the allegations. [Citation omitted; emphasis added.] The terms themselves are 

conclusory, however."].)  

While the Court has concurrently sustained demurrers to the fraud-based causes of action by PSG, 

Gamma Defendants, and PIIC, the Court has concurrently overruled demurrers by PSG and the 

Gamma Defendants to the 11th and 12th causes of action for conspiracy and aiding and abetting. As 

to PIIC, the Court has concurrently overruled its demurrer to the 3rd and 5th C/As against PIIC for 
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breach of fiduciary duty.  

The SAC alleges these defendants participated in a conspiracy, and aided and abetted, the Alamillo-

related defendants in stripping ARI of its assets in order to deprive Janice of the value of her interest 

in ARI and its related entities and to shift those assets to entities in which Larry and other Alamillo 

family members had an interest in connection with a contentious dissolution between Janice and 

Larry. The Court must accept as true the allegations on a motion to strike, however improbable they 

may be. The facts alleged state facts sufficient to support a claim for punitive or exemplary damages 

based on the standards of "malice" or "oppression" necessary to support a claim for punitive 

damages. (See, e.g., Lackner v. North, supra, 135 Cal. App. 4th at 1210 ["Punitive damages are proper 

only when the tortious conduct rises to levels of extreme indifference to the plaintiff's rights, a level 

which decent citizens should not have to tolerate…"].) The Court exercises its discretion and denies 

the motions to strike by PSG and the Gamma Defendants with respect to paragraphs 233, 238, 244 

and prayer paragraphs 9, 11, 12 and 13, and denies the motion to strike by PIIC as to prayer 

paragraph 13. 

B. PSG Motion to Strike Paragraphs 273 and 284 

Paragraphs 273 and 284 are part of the 15th and 17th causes of action to which the Court has 

concurrently sustained PSG's demurrers. The motion to strike these paragraphs is therefore denied as 

moot. 

C. Motions to Strike Paragraph 255 and Prayers for Declaratory Relief 

The Court has concurrently sustained demurrers without leave to amend to the 14th C/A for 

declaratory relief. The motions to strike paragraph 255 of the 14th C/A by PSG and Gamma 

Defendants are therefore denied as moot.  

PIIC's motion to strike paragraphs 11 and 12 of the Prayer for Relief is granted based on the Court's 

sustaining demurrers to the 14th C/A without leave to amend, as those paragraphs of the prayer 

request declaratory relief. 

D. Gamma Defendants' Motion to Strike Prayer Paragraph 2 

Paragraph 2 of the Prayer for Relief is asserted against "Defendants" and seeks damages under Code 

of Civil Procedure section 732, which provides "If a guardian, conservator, tenant for life or years, 

joint tenant, or tenant in common of real property, commit waste thereon, any person aggrieved by 

the waste may bring an action against him therefor, in which action there may be judgment for treble 

damages." (Code Civ. Proc. § 732 [emphasis added].)  

There is no claim against the Gamma Defendants for waste of real property, nor any allegation that 

the Gamma Defendants hold any interest in real property subject to the action necessary for this 

statute to apply. Plaintiff makes no substantive response to the motion but argues the motion should 

be denied because of a failure to meet and confer on this specific objection to the prayer.  
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Under Code of Civil Procedure section 435.5, however, "A determination by the court that the meet 

and confer process was insufficient shall not be grounds to grant or deny the motion to strike." (Cal. 

Code Civ. Proc. § 435.5(a)(4).) In addition, the Court in its discretion at any time may strike any 

improper matter from a pleading. (Code Civ. Proc. § 436 ["The court may. . . at any time in its 

discretion, . . .: [¶] (a) Strike out any irrelevant, false, or improper matter inserted in any pleading. [¶] 

(b) Strike out all or any part of any pleading not drawn or filed in conformity with the laws of this 

state, a court rule, or an order of the court."].) 

The motion to strike paragraph 2 of the Prayer for Relief as it pertains to the Gamma Defendants is 

granted. 

E. PIIC's Motion to Strike Paragraphs 1 and 14-17 

PIIC seeks to strike Plaintiff's prayer for general and compensatory damages, "an order of 

conveyance," imposition of an equitable lien or constructive trust, and imposition of a receiver "to 

manage the Property until judgment is entered in favor of Plaintiff." The SAC states some causes of 

action against PIIC for monetary damages, which provides a basis for Plaintiff's prayer for relief for 

general and compensatory damages in paragraph 1. With regard to paragraphs 14 through 17, the 

PIIC demurrer to the 7th and 8th causes of action for the avoidance and recovery of fraudulent 

conveyances under the Uniform Voidable Transactions Act, Civil Code section 3439.01 et seq. 

("UVTA"), PIIC's demurrers to those causes of action were unsupported by argument or authority in 

its memorandum in support of the demurrers, and the Court has overruled PIIC's demurrers to those 

claims on that ground. The UVTA claims can generally support imposition of a constructive trust, 

equitable lien, or appointment of a receiver. (See generally Civ. Code § 3439.07.) PIIC's motion to 

strike Prayer for Relief paragraphs 1 and 14-17 is denied. 

F. PIIC's Motion to Strike Prayer for Relief Paragraphs 5-8 

PIIC's motion to strike the paragraphs 5-8 of the Prayer for Relief is founded on its position that 

Plaintiff has not alleged facts to support a violation of the Unfair Competition Law, Business & 

Professions Code section 17200 et seq. ("UCL") against PIIC. The Court has concurrently overruled 

PIIC's demurrer to that cause of action, however. 

The UCL explicitly provides for injunctive relief as a remedy for an injured consumer with standing 

who also has suffered actual injury and economic harm. (Bus. & Prof. Code § 17203 ["Any person who 

engages, has engaged, or proposes to engage in unfair competition may be enjoined in any court of 

competent jurisdiction. The court may make such orders or judgments . . . as may be necessary to 

prevent the use or employment by any person of any practice which constitutes unfair 

competition"].) The injunctive relief contemplated in statute is injunctive relief for the benefit of the 

public and not "[r]elief that has the primary purpose or effect of redressing or preventing injury to an 

individual plaintiff—or to a group of individuals similarly situated to the plaintiff—[which] does 

constitute public injunctive relief." (McGill v. Citibank, N.A. (2017) 2 Cal.5th 945, 955.). 

Paragraph 5 of the Prayer for Relief addresses injunctive relief. It is not clear that the injunctive relief 
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Plaintiff seeks in paragraph 5 on the UCL claim is addressed to protection of the public, rather than 

redressing her private injury, but the Court exercises it discretion and denies the motion to strike 

paragraph 5. Paragraph 6 of the prayer for relief requests the Court order Defendants "to restore 

money or property Defendants obtained" through their violation (restitution). (Bus. & Prof. Code § 

17203 [ court may make such orders or judgments "necessary to restore to any person in interest any 

money or property, real or personal, which may have been acquired by means of such unfair 

competition."].) The motion to strike paragraph 6 is also denied as restitution is an available remedy 

to a private plaintiff under the UCL. 

Plaintiff's request for civil penalties under paragraphs 7 and 8, however, are improper. Civil penalties 

for violation of the UCL may only be assessed and recovered by the State or other governmental 

authority by the express provisions of Business & Professions Code section 17206(a) and applicable 

case law. "[A] private plaintiff suing under the UCL is not entitled to seek civil penalties." (Abbott 

Laboratories, Inc. v. Superior Court (2018) 24 Cal.App.5th 1, 30.) (See also Cel-Tech, supra, 20 Cal.4th 

at 179 ["Prevailing plaintiffs are generally limited to injunctive relief and restitution."].) The Court 

exercises its discretion and grants the motion to strike paragraphs 7 and 8 of the Prayer for Relief as 

improper and not drawn in conformity with applicable law. 

 
 

  
    

13. 9:00 AM CASE NUMBER:  MSC20-01810 
CASE NAME:  ALAMILLO VS ALAMILLO REBAR, INC. ET AL 
 HEARING ON DEMURRER TO:  PLAINTIFF'S 2AC FILED BY PACIFIC STEEL 
*TENTATIVE RULING:* 
 
Before the Court are three demurrers to Plaintiff's Second Amended Complaint ("SAC"). The 

demurrers are filed by defendants Pacific Steel Group ("PSG"), Philadelphia Indemnity Insurance Co. 

("PIIC"), and Shaun Gamma ("Shaun") and Gamma Rebar Fabrication, Inc. ("Gamma ") (collectively 

"Demurring Defendants"). For the reasons set forth below, the Court makes this consolidated 

tentative ruling on these challenges to the SAC and rules as follows: (a) 1st C/A - demurrers by PSG 

and Gamma Defendants – overruled; (b) 3rd and 5th C/As – demurrers by PIIC – overruled; (c) 6th 

C/A – demurrers by PIIC, PSG, and Gamma Defendants - overruled; (d) 7th C/A – demurrers by PIIC, 

PSG, and Gamma Defendants – overruled; (e) 8th C/A – demurrers by PIIC  - overruled; general 

demurrers by PSG and Gamma Defendants -  sustained, with leave to amend; (f) 9th C/A – general 

demurrer by PIIC sustained, with leave to amend; (g) 11th C/A – demurrers by PIIC, PSG, and Gamma 

Defendants – overruled; (h) 12th C/A –demurrers by Gamma Defendants – overruled; (i) 14th C/A – 

general demurrers by PIIC, PSG, and Gamma Defendants – sustained, without leave to amend; (j) 

15th C/A – general demurrer by PSG – sustained, with leave to amend; (k) 16th C/A – general 

demurrer by PSG – sustained, with leave to amend; (l) 17th C/A – demurrers by PIIC – overruled; 

general demurrer by PSG – sustained, with leave to amend; (m) 18th C/A – general demurrers by 

PSG, PIIC, and Gamma Rebar – overruled; general demurrer of Shaun Gamma – sustained, with leave 
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to amend; (n) 19th C/A – general demurrer by PIIC - sustained, with leave to amend; demurrers by 

PSG and Gamma Rebar – overruled; general demurrer by Shaun Gamma – sustained, with leave to 

amend; (o) 22nd C/A – PSG's demurrers – withdrawn; PIIC's and Gamma Defendants' general 

demurrers – sustained, with leave to amend; (p) 24th C/A – PSG's demurrers – withdrawn; Gamma 

Defendants' demurrers – overruled. Special demurrers to some causes of action are not addressed as 

set forth below. 

General Factual Background  

The SAC filed by Plaintiff Janice Alamillo ("Janice") alleges 30 causes of action (including the cause of 

action labeled "Twenty-First(A)") against approximately 26 defendants, including Laurence Alamillo, 

her former spouse ("Larry"), the family company Alamillo Rebar, Inc. ("ARI") in which Janice and Larry 

jointly hold an approximate 53% interest through their family trust, other members of the Alamillo 

family who are owners, officers and/or directors of ARI, and several other related or affiliated entities 

in which Janice has an ownership interest with Larry directly or through their trust, in addition to a 

number of other non-affiliated defendants. (SAC ¶¶ 8-12.)  

Janice alleges that she and Larry separated in June 2016 and are in the process of dissolving their 

marriage. (SAC ¶¶ 1, 2.) The shareholders of ARI include Janice and Larry through their family trust, 

Larry's father and mother, Joe Alamillo ("Joe") and Jean Alamillo ("Jean"), Larry's brother Brett 

Alamillo ("Brett"), and Larry's sister Sara Skow ("Sara") and her husband Eric Skow ("Eric"), all of 

whom are named defendants (collectively, the "Alamillo Family Defendants"). (SAC ¶¶ 10, 13-18.) For 

convenience, the Alamillo Family Defendants, along with ARI and the ARI and Alamillo-related entities 

are referred to as the "Alamillo Defendants."  

Janice alleges the Alamillo Family Defendants, as well as former employees who worked for ARI or its 

affiliated entities, certain alleged successor and/or competitor entities, and a number of unaffiliated 

third party companies which did business with ARI, such as PIIC which issued bonds for ARI's 

construction projects, all had a role in allegedly depriving her of the fair value of her share of ARI and 

the related businesses in which she has a financial interest, by deflating the value of the businesses 

and through mismanagement and other acts and omissions.  

The Court previously considered demurrers to the First Amended Complaint ("FAC") by PIIC and PSG 

as well as two other defendants. The Court sustained those demurrers in part. (See Order After 

Hearing on demurrers entered 1/28/2022.) 

The Demurring Defendants 

 PSG 

Plaintiff alleges that through November 2019, ARI paid surety insurance premiums involving multiple 

projects for which "PSG was performing the actual work on a subcontract basis at cost plus 10% for 

ARI's work in progress." (SAC ¶ 25, p. 13, ll. 12-15.) In 2019, PSG and ARI entered in to "a series of 

agreements" including approximately 10 bills of sale for "everything from inventory, trucks, furniture, 

and equipment." (SAC ¶ 25, l. 14, ll. 1-12.) PSG "acquired ARI's inventory, equipment, real estate, and 
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took over certain of ARI's leases," and PSG became a subcontractor on "most of ARI's 120 then 

current projects, and completed those projects for a fee of cost plus 10%." (SAC ¶ 25, ll. 15-19.)  

Janice characterizes the transactions with PSG as a merger of ARI and PSG. (SAC ¶ 26 ["proposed 

business agreements/merger between ARI and its related companies and PSG"] and SAC ¶ 36 [merger 

negotiations].) PSG allegedly purchased ARI's materials and equipment at a discount and below fair 

market value. (SAC ¶ 36.) PSG was allegedly a competitor of ARI and "effectively merged" with ARI by 

"taking on" ARI's projects, contracts, and management team for "less than adequate consideration for 

same." (SAC ¶ 89.) 

Janice alleges PSG participated in the "restructuring scheme" designed to leave ARI as a shell without 

assets so as not to pay Janice the fair value of her interest in ARI and its affiliated entities. (SAC ¶ 95.) 

 PIIC 

PIIC is a surety insurer and issued bonds on ARI's projects. (SAC ¶¶ 42, 43, 45, 46.) Janice alleges that 

PIIC contends Janice is obligated under the General Indemnity Agreement ("GIA") to reimburse PIIC 

for its losses on bonded projects and that PIIC has demanded over $8.5 million in cash collateral to 

cover its anticipated losses, though PIIC claims it has suffered over $14 million in losses. (SAC ¶¶ 43-

46.)  

Janice alleges (a) there is an addendum to the GIA which limited Joe and Jean's liability, to which she 

did not agree and which was "concealed" from her, and (b) there is a provision that allowed Janice to 

terminate the GIA. (SAC ¶ 47.) She alleges she was "fraudulently induced" to enter into the GIA based 

on PIIC's misrepresentation of the "nature of each party to the Agreement's equal liability 

thereunder" to induce her to remain a party to the agreement and to not terminate the GIA. (SAC ¶ 

47.) 

Janice alleges that "PIIC began participating in weekly ARI business meetings . . . to discuss ARI's 

business and conducting of its business in a manner to avoid any distribution to Janice." (SAC ¶ 49.) 

She alleges this "worked to PIIC's benefit for maximizing the potential assets of ARI to maximize 

payments to PIIC or ability to pledge required collateral for PIIC." (SAC ¶ 49 [emphasis added].) Janice 

claims PIIC selectively did not seek compensation from ARI or the Alamillo Family Defendants. (SAC ¶ 

49.) 

 Shaun and Gamma ("Gamma Defendants") 

Gamma was incorporated in February 2019. ARI transferred unspecified assets to another defendant, 

CRF, which dissolved and transferred the assets to Gamma. (SAC ¶ 38.) PSG then acquired Gamma's 

assets, including "those provided by ARI without consideration and not at fair market value." (Id.) 

Janice later alleges that Gamma is one of the successors to ARI and a competitor of ARI, as to which 

ARI "acted to bond at least a dozen projects related to Gamma." (SAC ¶ 87.) 

Janice alleges Gamma also participated in the "restructuring scheme" designed to leave ARI as a shell 

without assets so as not to pay Janice the fair value of her interest in ARI and its affiliated entities. 

(SAC ¶¶ 95, 99.) Shaun is the CEO of Gamma. (SAC ¶ 22.) 
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Standards Governing Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of the 

complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan (1985) 

39 Cal. 3d 311, 318.) (See also City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. 

County of Alameda (2015) 242 Cal. App. 4th 116, 123.) The Court deems the facts alleged to be true, 

"however improbable they may be." (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal. 

App. 3d 593, 604; Universal By-Products, Inc. v. City of Modesto (1974) 43 Cal.App.3d 145, 151.)  

The Court gives the complaint "a reasonable interpretation, reading it as a whole and its parts in their 

context." (Blank v. Kirwan, supra, 39 Cal. 3d at 318.) "In the construction of a pleading, for the 

purpose of determining its effect, its allegations must be liberally construed, with a view to 

substantial justice between the parties." (Code Civ. Proc. § 452.) Further, "[i]f the complaint states a 

cause of action under any theory, regardless of the title under which the factual basis for relief is 

stated, that aspect of the complaint is good against a demurrer." (Quelimane Co. v. Stewart Title 

Guaranty Co. (1998) 19 Cal.4th 26, 38.) 

In ruling on the demurrer, the Court is limited to consideration of the Complaint and matters of which 

the Court can take judicial notice. (Blank v. Kirwan, supra, 39 Cal.3d at 318; Donabedian v. Mercury 

Ins. Co. (2004) 116 Cal.App.4th 968, 994 ["In reviewing the ruling on a demurrer, a court cannot 

consider, as Mercury would have us do, the substance of declarations, matter not subject to judicial 

notice, or documents judicially noticed but not accepted for the truth of their contents. (Citations 

omitted.)"].) The Court may also consider prior versions of the complaint "particularly where previous 

allegations are altered or omitted without adequate explanation. [citations omitted]" and those facts 

are within the knowledge of the pleader. (Rincon Band of Luiseño Mission Indians etc. v. Flynt (2021) 

70 Cal.App.5th 1059, 1085 [citing Shoemaker v. Myers (1990) 52 Cal.3d 1, 12 (allegations in prior 

verified pleading) and Pierce v. Lyman (1991) 1 Cal.App.4th 1093, 1109, superceded by statute on 

other grounds (allegations in prior unverified pleading considered on demurrer)].)  

The Court can sustain a demurrer for uncertainty if the complaint fails to sufficiently apprise the 

defendants of the claims against them. (A.J. Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 

Cal.App.5th 677, 695.) Because ambiguities can be clarified through discovery, demurrers for 

uncertainty are generally disfavored. (Id.) " '[W]here the complaint contains substantive factual 

allegations sufficiently apprising defendant of the issues it is being asked to meet, a demurrer for 

uncertainty should be overruled or plaintiff given leave to amend.' [Citation omitted.]" (Id. [quoting 

Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139, fn. 2].)  

The Court cannot sustain a demurrer unless it fully disposes of a cause of action. (Daniels v. Select 

Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1167 ["Ordinarily, a general demurrer may not 

be sustained, nor a motion for judgment on the pleadings granted, as to a portion of a cause of 

action. [Citations omitted.]"]; PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682-1683 

[reversing trial court order sustaining demurrer to one of several distinct incidents of malpractice pled 

in a single legal malpractice cause of action].) If the demurrer is sustained, plaintiff "has the burden of 
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proving the possibility of cure by amendment." (Czaikowski v. Haskell & White, LLP, supra, 208 

Cal.App.4th 166, 173 [quoting Grinzi v. San Diego Hospice Corp. (2004) 120 Cal.App.4th 72,78-79 

(internal quotations omitted)].)  

Analysis 

The caption page of the SAC lists 30 causes of action identified as numbers 1 through 30, but the text 

of the SAC alleges causes of action labeled 1st through 29th, and one cause of action labeled 

"Twenty-first(A)." The Court relies on the body of the SAC for the title and description of the causes of 

action. 

A. 1st C/A - Conversion (Derivative)  

PSG and Gamma Defendants generally demur to the cause of action for conversion. PSG also demurs 

to the claim based on uncertainty.  

To state a cause of action for conversion, Plaintiff must plead three elements: "(1) the plaintiff's 

ownership or right to possession of the property; (2) the defendant's conversion by a wrongful act or 

disposition of property rights; and (3) damages." (Lee v. Hanley (2015) 61 Cal.4th 1225, 1240 [quoting 

Welco Electronics, Inc. v. Mora (2014) 223 Cal.App.4th 202, 208].) A claim for conversion of money 

can be stated "if a specific sum capable of identification is involved."  (Farmers Ins. Exchange v. Zerin 

(1997) 53 Cal.App.4th 445, 452.) (See also Voris v. Lampert (2019) 7 Cal.5th 1141, 1151; Weiss v. 

Marcus (1975) 51 Cal. App. 3d 590, 599.) " 'To establish a conversion, plaintiff must establish an actual 

interference with his ownership or right of possession.' [Citation omitted.] To do so, the plaintiff must 

have 'either ownership and the right of possession or actual possession [of the property] at the time 

of the alleged conversion thereof.' [Citation omitted.]" (Rutherford Holdings, LLC v. Plaza Del Rey 

(2014) 223 Cal.App.4th 221, 232-233 [quoting Del E. Webb Corp. v. Structural Materials Co. (1981) 123 

Cal.App.3d 593, 610 and General Motors A. Corp. v. Dallas (1926) 198 Cal. 365, 370].) 

Plaintiff can demonstrate conversion by demonstrating the defendant assumed "control or ownership 

over the property, or that the alleged converter has applied the property to his own use. [Citations 

and internal quotations omitted.]" (Shopoff & Cavallo LLP v. Hyon (2008) 167 Cal.App.4th 1489, 1507 

[quoting Farmers Ins. Exchange v. Zerin, supra, 53 Cal.App.4th at 451–452]; Plummer v. 

Day/Eisenberg, LLP (2010) 184 Cal.App.4th 38, 50 [exertion of dominion or control over property of 

another "inconsistent with the owner’s rights thereto constitutes conversion," quoting McCafferty v. 

Gilbank (1967) 249 Cal.App.2d 569, 576].) 

1. No Specific Identifiable Sum Subject to Conversion 

The conversion claim in part alleges conversion of "funds, receipts, . . . proceeds, rents, profits, 

distributions" without any more specific allegations regarding the amount or identification of the 

alleged converted sums. (SAC ¶¶ 120, 211, 123.) The allegations are insufficient to state a conversion 

claim with respect to the alleged conversion of money under the foregoing authorities. (Farmers Ins. 

Exchange v. Zerin, supra, 53 Cal.App.4th at 452.) (See also Voris v. Lampert (2019) 7 Cal.5th 1141, 
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1151; Weiss v. Marcus (1975) 51 Cal. App. 3d 590, 599.) 

2. Identification of Other Property Transferred to PSG and to Gamma 

Janice alleges that "ARI for entities such as . . . CRF, Gamma [and others] was, and still is, the 

equitable owner of . . . accounts receivable, cranes, trucks, cars, rebar, [and] shop equipment . . . . ." 

(SAC ¶ 120.) This paragraph now alleges the specific property (accounts receivable, cranes, trucks, 

cars, rebar, shop equipment) obtained by PSG, particularly when coupled with the allegations 

preceding paragraph 120 alleging that PSG acquired these assets through documents identified in the 

SAC, including through written contracts and multiple bills of sale. , (SAC ¶¶ 5 [sale of its assets, 

projects and accounts receivable" to PSG], 36 [through merger negotiations, assets transferred to PSG 

and PSG "purchased equipment and materials from ARI at a substantial discount and below fair 

market value"].) (See also SAC ¶ 25 [through subcontracts between PSG and ARI, PSG acquired ARI's 

assets and completed its projects].) The SAC sufficiently alleges specific and "identifiable" property 

converted by PSG. 

Similarly, as to Gamma, in addition to identifying the specific property converted as set forth above, 

Plaintiff alleges the property is property CRF initially obtained from ARI and subsequently transferred 

to Gamma as a successor to CRF. (SAC ¶ 35.) For purposes of a demurrer, the SAC sufficiently alleges 

facts from which the property subject to the conversion claim can be identified. 

3. SAC Sufficiently Alleges Facts Regarding PSG's "Wrongful" Acquisition and 

Retention of Property 

PSG argues that it cannot be liable for conversion of these assets because Plaintiff has alleged that 

PSG purchased them from ARI, and therefore, its acquisition of the assets was not "wrongful" or 

"unlawful." Plaintiff argues that PSG purchasing the property does not mean it cannot be liable for 

conversion, but Janice cites no authority supporting that proposition.  

The general statement of the law that defendant's obtaining or retention of property must be 

"wrongful" does not address whether a transferee of a transaction allegedly voidable under the 

Uniform Voidable Transactions Act, Civil Code ¶ 3439.01 et seq. ("UVTA") and/or made as part of an 

alleged scheme to defraud Plaintiff can be the basis for a claim for conversion. The tort of conversion 

is a strict liability tort; the knowledge, motive or intent of the defendant is "immaterial." (Oakdale 

Village Group v. Fong (1996) 43 Cal.App.4th 539, 544 [holding where purchaser has actual or 

constructive knowledge of a fraud by the seller, buyer can be liable for conversion even if full value 

was paid].) "The rule of strict liability applies equally to purchasers of converted goods, or more 

generally to purchasers from sellers who lack the power to transfer ownership of the goods sold. 

[Citations omitted.] That is, there is no general exception for bona fide purchasers." (Regent Alliance 

Ltd. v. Rabizadeh (2014) 231 Cal.App.4th 1177, 1181 [emphasis added].) (But see Cal. Comm. Code § 

2403 subd. (1) ["A person with voidable title has power to transfer a good title to a good faith 

purchaser for value."].)  

Reading the SAC as a whole, and accepting the facts as alleged as true for purposes of demurrer, 
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Plaintiff alleges PSG and Gamma were not good faith purchasers but rather had knowledge of and 

were participants in an alleged fraudulent scheme orchestrated by ARI and the Alamillo Family 

Defendants to remove ARI's assets to other successor entities to avoid those assets being used to pay 

Janice. (SAC ¶¶ 25, 26, 34-36, 38, 84-107, 109-115, 121.) 

PSG also argues that Janice has pled inconsistent factual allegations regarding PSG's status as a 

successor to ARI, as part of a "de facto merger" with ARI, or as an alter ego of ARI, which undermine 

her claims, including this claim for conversion. (See PSG Memo. ISO Dem. p. 6; SAC ¶¶ 106 [de facto 

successor]; 109 [same controlling management and majority stakeholder], 113 [alter ego].) Janice also 

alleges that "ARI effectively merged into ARI's SUCCESSOR ENTITIES CRF, Gamma, Camblin, RWF, 

Transpacific and PSG and functionally ceased and ceases to exist as a viable separate entity." (SAC ¶ 

102.) (See also SAC ¶ 107 [de facto merger and scheme to transfer all assets of the entity defendants, 

including PSG and Gamma].)  

The Court interprets these allegations as alternative legal theories regarding the relationship between 

ARI and the ARI-related entities and the entities such as PSG which took over ARI's projects and 

acquired its assets. For purposes of demurrer, the allegations do not necessarily preclude causes of 

action by ARI for conversion or other claims to restore its assets. 

The general demurrers to the first cause of action by PSG and Gamma are overruled. The special 

demurrers for uncertainty are overruled as any uncertainty can be clarified through discovery. (A.J. 

Fistes Corp. v. GDL Best Contractors, Inc., supra, 38 Cal.App.5th at 695.) 

B. 3rd C/A and 5th C/A (Derivative) – Breach of Fiduciary Duty 

PIIC generally demurs to the third and fifth causes of action for breach of fiduciary duty.  

The elements of a cause of action for breach of fiduciary duty are "the existence of a fiduciary 

relationship, breach of fiduciary duty, and damages." (Oasis West Realty, LLC v. Goldman (2011) 51 

Cal.4th 811, 820.) "Fiduciary duties arise as a matter of law 'in certain technical, legal relationships.' 

[Citation omitted.]" (Oakland Raiders v. National Football League (2005) 131 Cal.App.4th 621, 631 

[quoting GAB Business Services, Inc. v. Lindsey & Newsom Claim Services, Inc. (2000) 83 Cal.App.4th 

409, 416].)  

Outside those established legal relationships, such as an attorney and client or trustee and 

beneficiary, a person to be charged with a fiduciary duty must either knowingly agree to act on 

another's behalf or for another's benefit, or " 'must enter into a relationship which imposes that 

undertaking as a matter of law. [Citations.]' [Citations omitted.]" (Id. [quoting Committee on 

Children‘s Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 221].) (See also City of Hope 

National Medical Center v. Genentech, Inc. (2008) 43 Cal.4th 375, 386 [same].) Janice alleges that she 

is a party to the GIA contract with PIIC, but a fiduciary duty does not generally arise merely based on 

the existence of a contractual relationship in a business context. (City of Hope National Medical 

Center v. Genentech, Inc., supra, 43 Cal.4th at 392 [holding contractual relationship for use of secret 
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idea to develop a patent in exchange for royalties did not create fiduciary duty].) 

PIIC argues Plaintiff does not allege the nature of any fiduciary duty owed by PIIC, as a surety insurer, 

to Janice, as a shareholder of the company for whose benefit PIIC issued surety bonds. It contends 

that as a surety, it is merely a creditor enforcing its rights upon payment of the obligations owed by 

ARI against ARI and Janice under the GIA, as permitted under Civil Code sections 2847 and 2848. 

Plaintiff does not allege any specific basis for PIIC's fiduciary duty to Janice and breach of such 

fiduciary duty in these causes of action themselves. (SAC ¶¶ 133, 164 ["PIIC had and breached its 

fiduciary duty as described herein supra].) She relies on the litany of prior allegations to establish that 

PIIC owed a fiduciary duty to her individually (3rd C/A) and to ARI (5th C/A – derivative). She cites no 

authorities in her opposition on which she bases her position that the facts establish PIIC owes 

fiduciary duties to her and to ARI but argues that PIIC "knowingly partnered with ARI" in the 

"restructuring scheme," citing SAC paragraph 95, and therefore stepped outside the scope of its role 

as a surety. (Opp. p. 5, ll. 19-25.) The facts alleged in paragraph 95 do not mention PIIC but describe 

the "restructuring scheme" orchestrated by the Alamillo Defendants orchestrated to limit or eliminate 

the value of ARI's business and her interests as a shareholder in ARI and its related businesses. 

Plaintiff does not allege facts showing that PIIC falls into one of the technical relationships that give 

rise to a fiduciary relationship. Nevertheless, she alleges PIIC became an "overseer and ultimate 

manager of the operations of ARI and its related companies" and that PIIC began participating in 

weekly ARI business meeting "to discuss ARI's business and conducting its business in a manner to 

avoid distribution to Janice, which worked to PIIC;s benefit for maximizing the potential assets of ARI 

to maximize any payments to PIIC or ability to pledge required collateral for PIIC. PIIC agree to 

participate, vote, provide input and ratify decisions by ARI [and the Alamillo individual defendants and 

PSG] to withhold rightful allocations of ARI's assets to Janice." (SAC ¶¶ 48-50.)  

One analogous circumstance which could support the existence of a fiduciary duty by PIIC is the 

relationship between a borrower and a lender. In that context, generally "[n]o fiduciary duty exists 

between a borrower and lender in an arm's length transaction. [Citations omitted.]" (Ragland v. U.S. 

Bank National Assn. (2012) 209 Cal.App.4th 182, 206.) That general rule applies, however, if the 

lender " 'does not exceed the scope of its conventional role as a mere money lender.' [Citation 

omitted.]" (Id. [quoting Nymark v. Heart Fed. Savings & Loan Assn. (1991) 231 Cal.App.3d 1089, 

1096].) In addition, the California Supreme Court has stated that "The key factor in the existence of a 

fiduciary relationship lies in control by a person over the property of another." (Vai v. Bank of America 

Nat'l Trust & Sav. Assn. (1961) 56 Cal.2d 329, 338 [reversing trial court judgment and holding husband 

was a fiduciary to other spouse in negotiating a property settlement agreement, analogizing the 

husband's position to a partner in a partnership in dissolution].) 

Janice alleges PIIC was exercising rights to "vote" or otherwise participate in and "ratify" the acts of 

ARI's officers and directors regarding the management and disposition of ARI's assets in a manner to 

preclude Janice from obtaining her share. (SAC ¶¶ 47, 49-50.) The allegation that PIIC was acting not 

merely to maximize assets to reimburse PIIC as surety for the amounts paid out on the bonds for ARI, 
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but "to discuss ARI . . . conducting its business in a manner to avoid any distribution to Janice" and to 

"vote . . . and ratify decisions . . . to withhold rightful allocations of ARI's assets to Janice" allege facts 

showing control over property in which Janice had an interest and the exercise of that control to her 

detriment. (SAC ¶ 49.)  

By analogy to cases involving borrowers and lenders, the allegations cited above, accepted as true on 

demurrer, may support that PIIC stepped outside its ordinary role as a creditor of ARI and Janice and 

exercised control over the entities and assets of ARI in which Janice had an interest in a manner 

outside the scope of an ordinary creditor or surety relationship. The allegations under the foregoing 

analogous authorities are sufficient to support the existence of a potential fiduciary relationship and 

breach for purposes of a demurrer. The general demurrers to the third and fifth causes of action are 

therefore overruled.  

PIIC also argues Plaintiff's SAC is uncertain as to these and other causes of action because she has not 

attached a copy of the GIA. Janice does not allege a claim for breach of contract based on the GIA. 

Even in a breach of contract claim, the plaintiff is not required to attach the contract to the complaint 

but can allege "the legal effect of the contract rather than its precise language." (Construction 

Protective Services, Inc. v. TIG Specialty Ins. Co. (2002) 29 Cal.4th 189, 199; Miles v. Deutsche Bank 

National Trust Co. (2015) 236 Cal.App.4th 394, 402 [ on breach of contract claim, "plaintiff's failure to 

either to attach or to set out verbatim the terms of the contract [is] not fatal"].) The special demurrer 

for uncertainty is also overruled, as any ambiguity or uncertainty in the facts supporting this cause of 

action can be clarified through discovery. (A.J. Fistes Corp. v. GDL Best Contractors, Inc., supra, 38 

Cal.App.5th at 695.) 

C. 6th C/A - Violation of Business & Professions Code § 17200 et seq. ("UCL") 

The Demurring Defendants generally demur to the sixth cause of action for violation of the UCL and 

assert special demurrers to this cause of action for uncertainty.  

"Business and Professions Code section 17200 et seq. prohibits unfair competition, including 

unlawful, unfair, and fraudulent business acts. The UCL embraces 'anything that can properly be 

called a business practice and that at the same time is forbidden by law.' [Citations and internal 

quotations omitted.] . . . In addition, under section 17200, 'a practice may be deemed unfair even if 

not specifically proscribed by some other law.' [Citation omitted.]" (Korea Supply Co. v. Lockheed 

Martin Corp. (2003) 29 Cal.4th 1134, 1143 ("Korea Supply") [quoting Cel-Tech Communications, Inc. v. 

Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 180].) A claim for unfair business practices 

under the UCL by its terms may be asserted for practices that are either "unfair," "unlawful," or 

"fraudulent." (Prakashpalan v. Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 1133 [statute 

written in the disjunctive].)  

Though the scope of the UCL is broad, "actions under the UCL are not meant to be substitutes for tort 

or contract actions. [Citation omitted.] 'Instead, the act provides an equitable means through which 

both public prosecutors and private individuals can bring suit to prevent unfair business practices and 

restore money or property to victims of these practices. As we have said, the ‘overarching legislative 
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concern [was] to provide a streamlined procedure for the prevention of ongoing or threatened acts of 

unfair competition.' [Citation omitted.]" (Marsh v. Anesthesia Services Medical Group, Inc. (2011) 200 

Cal.App.4th 480, 502 [quoting Korea Supply, supra, 29 Cal.4th at 1150, and affirming trial court order 

sustaining demurrer to UCL claim of anesthesiologist against her medical group, a hospital and others 

alleging she was unfairly excluded from pursuing her practice with them].)  

1. Unfair Practices 

Following Cel-Tech Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163 

("Cel-Tech"), the Court of Appeal for the First Appellate District in Gregory v. Albertson's, Inc. (2002) 

104 Cal.App.4th 845 held that an unfair practice in a consumer case includes one forbidden by law, 

including civil or criminal, federal, state, municipal, statutory, regulatory or " 'court made'  law," or if 

the practice violates public policy, where the practice is immoral, unethical, unscrupulous or " 

'substantially injurious to consumers'." (Id. at 853–854 [quoting People v. Duz-Mor Diagnostic 

Laboratory, Inc. (1998) 68 Cal.App.4th 654, 658].) Violations of public policy to meet the unfair prong 

"must be tethered to specific constitutional, statutory, or regulatory provisions. [Citations omitted.]" 

(Jolley v. Chase Home Finance, LLC (2013) 213 Cal.App.4th 872, 907.)  

2. Unlawful Practices 

The "unlawful" prong of the UCL "borrows" violations of other laws and makes those violations a 

violation of the UCL where the conduct constitutes a business practice. (CADC/RADC Venture 2011-1 

LLC v. Bradley (2015) 235 Cal.App.4th 775, 792-793; Cel-Tech, supra, 20 Cal.4th at 180].) Plaintiff 

alleges unlawful conduct based on a violation of the FAL in this cause of action, but Janice also 

incorporates by reference all the allegations preceding this cause of action. 

3. Fraudulent Practices 

"Under the 'fraudulent' prong, a business practice violates the UCL if it is 'likely to deceive the public.' 

[Citations.] It may be based on representations to the public which are untrue, and ‘'also those which 

may be accurate on some level but will nonetheless tend to mislead or deceive. … A perfectly true 

statement couched in such a manner that it is likely to mislead or deceive the consumer, such as by 

failure to disclose other relevant information, is actionable under'’ the UCL. [Citations.] The 

determination as to whether a business practice is deceptive is based on the likely effect such 

practice would have on a reasonable consumer.' [Citations omitted.]" 

(Patricia A. Murray Dental Corp. v. Dentsply Internat., Inc. (2018) 19 Cal.App.5th 258, 271 [quoting 

McKell v. Washington Mutual, Inc. (2006) 142 Cal.App.4th 1457, 1471].)  

4. Prior Demurrers and Current Pleading 

The Court previously sustained demurrers to this cause of action by PIIC and PSG, with leave to 

amend. Plaintiff has added allegations to this claim as well as allegations preceding this claim that are 

incorporated into this cause of action.  

In the SAC, Janice alleges that defendants, including PIIC, PSG and Gamma, violated the UCL by 

"consummating an unlawful, unfair, and fraudulent business practice, designed to unfairly compete 
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with ARI and which deprived ARI of profits from the projects stolen by these unfair competitors to 

deprive Plaintiff of the assets," including the value of her interest in ARI and related entities. (SAC ¶ 

168.) Plaintiff has added to the allegations of wrongdoing to support this cause of action in paragraph 

170 of the SAC. She alleges the conduct PIIC, PSG and Gamma engaged in which violates the statute 

"include[es], but [is] not limited to": (a) "unfairly competing with ARI through new and/or affiliated 

businesses" that took over the rebar business and "obtained equipment, stock, rebar at zero or 

artificially low costs," and (b) "making and/or disseminating false, misleading, and deceptive 

statements to the public" about loans and distribution of assets, and about ARI's financial condition 

and ability to perform rebar contracts. (SAC ¶ 170.) 

Plaintiff has now alleged that the conduct engaged in by PIIC threatened competition by effectively 

causing an allegedly viable ARI and related businesses to cease operations and shift their business to 

other competitors. Based on the standard for "unfair" business practices set forth in Gregory v. 

Albertson's, Inc., supra, 104 Cal.App.4th 845, 853–854 and Jolley v. Chase Home Finance, LLC, supra, 

213 Cal.App.4th 872, 907 cited above, and the Cel-Tech decision on which they rely, Plaintiff has 

alleged facts, accepted as true on demurrer, that the conduct engaged in by all the Demurring 

Defendants threatened competition and was aimed at removing ARI as a competitor in the rebar 

business and transferring its business and assets to other competitors. (SAC ¶¶ 168, 170.)  

5. Analysis of Demurrers  

The Court concurs with the arguments that the SAC does not adequately state facts to support the 

"unlawful" prong based on violations of the FAL. She does not allege any facts, and she has not 

directed the Court to any facts in her opposition, indicating any of the Demurring Defendants made 

any allegedly false statements intending to "dispose of real or personal property or to perform 

services . . . or to induce the public to enter into any obligation related thereto." (Bus. & Prof. Code § 

17500.) She does not allege any facts regarding when or how any of the Demurring Defendants made 

the alleged false or misleading statements about ARI's viability to the public, whether "in any 

newspaper or other publication, or any advertising device,  . . . or in any other manner or means." 

(Id.) But that is not enough to sustain the demurrers. 

Given the breadth of the UCL, which encompasses " 'anything that can properly be called a business 

practice and that at the same time is forbidden by law.' [Citations and internal quotations omitted.]" 

(Korea Supply, supra, 29 Cal.4th at 1143), the Court finds the UCL claim adequately pleads facts 

stating a cause of action against the Demurring Defendants. Plaintiff alleges acts and practices that if 

proven could meet the "unfair" and "unlawful" prongs under the foregoing authorities, and she has 

alleged the acts and practices were aimed at, or had the effect of, adversely impacting competition by 

eliminating ARI as a viable competitor and transferring its business to other competitors.  

PSG and Gamma are clearly alleged to have been competitors and to have wrongfully acquired assets 

and business interests of ARI through the scheme. Though the Court agrees Janice has not alleged 

facts that would demonstrate PIIC is a competitor, she has alleged that it joined in and ratified the 

efforts of others to remove ARI as a competitor and transfer its business to other competitors. These 

facts are sufficient to state a claim based on unfair or unscrupulous conduct or unlawful conduct in 
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breach of PIIC's alleged fiduciary duties to constitute "unfair" or "unlawful" practices by PIIC and the 

other Demurring Defendants that resulted in unfair competition and competitive injury to ARI, 

because the conduct "deprived ARI of profits from the projects stolen by these unfair competitors." 

(SAC ¶¶ 49, 168, among others.) She alleges the unfair, fraudulent, and unfair business practices of 

defendants named in the cause of action were part of an "orchestrated effort to deprive [her] of her 

assets." (SAC ¶ 170, p. 50, ll. 23-24.) (See also SAC 168, p. 50, ll. 1-2.) These allegations are sufficient 

to overcome a demurrer to this cause of action.  

6. Standing and Relief Sought by Janice 

Janice asserts the UCL claim as an individual. Janice alleges she suffered "damages" based on the 

alleged violations of the UCL, a remedy not available under the UCL and the False Advertising Law, 

Business & Professions Code section 17500 et seq. ("FAL"). (SAC ¶ 169; Korea Supply, supra, 29 Cal.4th 

at1 1144 ["A UCL action is equitable in nature; damages cannot be recovered."]; Lee v. Luxottica 

Retail North America, Inc. (2021) 65 Cal.App.5th 793, 800 [only available relief is restitution, not 

damages, under UCL].) Her allegations that she sustained and is seeking "damages" are defective, as 

the Court pointed out on the demurrer to the FAC.  

Nevertheless, as the Court explained in Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310 

("Kwikset"), the issue of standing to assert a UCL claim is distinct from the plaintiff's ability to prove 

her entitlement to the remedy of restitution. Business & Professions Code section 17204 grants 

standing to a person who has "lost money or property." The Court in Kwikset expressly rejected that 

the "lost money or property" requirement limits standing to a person who has suffered losses which 

may be recovered as restitution. (Kwikset, supra, 51 Cal.4th at 335-336.) (See also Clayworth v. Pfizer, 

Inc. (2010) 49 Cal.4th 758, 789 [stating that "this argument conflates the issue of standing with the 

issue of the remedies to which a party may be entitled. That a party may ultimately be unable to 

prove a right to damages (or, here, restitution) does not demonstrate that it lacks standing to argue 

for its entitlement to them."].) 

In Kwikset, the Court identified four of the "innumerable" ways in which an individual plaintiff could 

show injury in fact under Business & Professions Code section 17204 to support standing. "A plaintiff 

may (1) surrender in a transaction more, or acquire in a transaction less, than he or she otherwise 

would have; (2) have a present or future property interest diminished; (3) be deprived of money or 

property to which he or she has a cognizable claim; or (4) be required to enter into a transaction, 

costing money or property, that would otherwise have been unnecessary. [Citation omitted.]" (Id. at 

323.) She has alleged facts supporting economic injury based on the diminution of her shareholder 

interest in ARI and its related entities caused by the "unfair" or "unlawful" conduct allegedly 

committed by defendants to support a claim for relief under the UCL and to overcome a demurrer. 

(Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38 ["If the complaint states a cause 

of action under any theory, regardless of the title under which the factual basis for relief is stated, 

that aspect of the complaint is good against a demurrer."].)  

The general demurrers to the sixth cause of action are overruled. The Court also overrules the special 
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demurrers for uncertainty, as any ambiguities can be clarified through discovery. 

D. 7th C/A - Actual Fraudulent Transfer and 8th C/A - Constructive Fraudulent Transfer 

PSG and Gamma Defendants make general demurrers to this cause of action, and special demurrers 

for uncertainty. Plaintiff's 7th and 8th causes of action are brought to avoid certain transactions 

under the UVTA, Civil Code § 3439.01 et seq., formerly known as the Uniform Fraudulent Transfer Act.  

1. PIIC's Demurrers 

Though PIIC's notice of demurrer and demurrers include general and special demurrers to these two 

causes of action, PIIC makes no legal or other arguments in its memorandum in support of the 

demurrers to these causes of action. PIIC's demurrers to these causes of action are therefore 

overruled on that ground. 

2. Demurrers to 7th C/A 

As set forth in the Court's prior ruling on the demurrers to the FAC, A transfer by a debtor made with 

actual intent to hinder, delay, or defraud creditors is avoidable by a creditor, whether the creditor's 

claim arose before or after the date of the transfer, sometimes referred to as "actual" fraudulent 

transfers or "actual" voidable transactions under the UVTA. (Civ. Code § 3439.04(a)(1).) To state a 

claim under the statute, generally Plaintiff need only allege facts meeting the elements set forth in 

the avoidance provisions, and defenses under various provisions of Civil Code § 3439.08 generally 

must be asserted and proven by the party defending the validity of the transfer.  

Plaintiff has included more specific allegations in her SAC regarding the identification and source of 

PSG's and Gamma's receipt of assets of ARI, as addressed in the analysis of the first cause of action for 

conversion. Those allegations support and clarify the assets and transfers subject to the claims against 

PSG and Gamma in these causes of action, addressing the defects the Court found in the prior version 

of the complaint. 

a. PSG's Demurrer 

The Court previously noted that in the FAC, Plaintiff appears to have alleged "that assets subject to 

the UVTA causes of action include assets transferred to Bridge Bank and Bond Capital to secure their 

loans but may also include other assets of ARI that were transferred to CRF and subsequently to other 

transferees, including PSG and Transpacific. (See, e.g., FAC ¶¶ 35, 36, 38.) Plaintiff alleges 'no 

adequate consideration was given for ARI's assets' at least by the alleged "successors" (FAC ¶ 84) and 

generally that "no consideration was provided related to the transfer of ARI's assets.' (FAC ¶ 85.)"  

PSG argues only that the amendments to these claims as to PSG violate the sham pleading doctrine 

because they are inconsistent with the prior allegations in which Plaintiff alleged some of the assets 

PSG acquired were acquired from secured lenders based on security interests that were foreclosed. 

Plaintiff now has eliminated many of the allegations that referred to the assets obtained by PSG being 

subject to bank liens. (Memo. ISO Dem. p. 10, ll. 1-10.)  
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Plaintiff's complaint, though not verified, is subject to the sham pleading doctrine, which generally 

precludes a party from amending a complaint to omit harmful factual allegations from a prior 

pleading to avoid an adverse ruling on the sufficiency of the factual allegations in a demurrer. (See 

Smyth v. Berman (2019) 31 Cal.App.5th 183, 195-196 [explaining doctrine].) The doctrine does not 

apply if "the plaintiff provides a 'plausible' explanation for dropping the harmful allegations (such as 

the need to correct a mistaken allegation or to clarify ambiguous facts)." (Id. at 195.) The doctrine is 

intended to prevent abuse of process but not to prevent a plaintiff from correcting mistaken or 

ambiguous allegations in the pleadings. (Deveny v. Entropin, Inc. (2006) 139 Cal.App.4th 408, 426.) 

Plaintiff asserts that the changes were made based on her "ongoing investigation" to "eliminate 

reference to assets and transfers to PSG that Plaintiff does not seek to avoid." (Opp. p. 7, ll. 26-28.) 

She states some of the changes were made to clarify ambiguities in response to the Court's ruling and 

to "correct factual allegations to the extent that ongoing investigation has deepened" Plaintiff's 

knowledge of the restructuring scheme. (Opp. p. 8, ll. 13-16.) The prior FAC alleged facts that 

indicated PSG may have directly acquired assets from ARI as well as acquired assets foreclosed by 

lenders under security interests; that the SAC alleges PSG directly acquired assets from ARI under 

written contracts and bills of sale does not directly contradict the prior allegations. In any event, for 

purposes of the demurrer, Plaintiff has provided an explanation for the amendments, which is that 

she is clarifying and correcting her allegations based on information obtained in her ongoing 

investigation.  

PSG's general and special demurrers to the 7th cause of action are overruled. 

b. Gamma Defendants' Demurrer 

The Gamma Defendants argue that these causes of action do not describe the assets or transfers 

Plaintiff seeks to avoid. They also cite SAC paragraph 174 which refers to ARI's assets being subject to 

security interests. (Gamma Def. Memo. ISO Dem. pp. 5-6.) For the reasons set forth in the conversion 

cause of action, the SAC is sufficiently specific regarding the assets transferred to Gamma Rebar 

subject to these causes of action for avoidance of the transfers under the UVTA. She has alleged the 

assets are those transferred from ARI to CRF and then obtained by Gamma from CRF when CRF 

folded. (SAC ¶¶ 35, 38.) Paragraph 120 of the conversion cause of action, which identifies types of 

physical assets transferred to Gamma, is incorporated into this cause of action. Giving the SAC a 

"liberal" reading as a whole, the reference to ARI's grant of security interests is separate from her 

allegations regarding ARI transferring assets directly or indirectly to CRF and Gamma Rebar. (SAC ¶ 

174 [under the restructuring scheme alleged in detail above, ARI "purported to . . . grant a security in 

such assets to various banks, and to transfer ARI's assets directly, or indirectly, to PSG, and CRF, 

Gamma" and other entities and individuals (emphasis added)].)  

The Gamma Defendants' general and special demurrers to the 7th cause of action are overruled.  

3. General Demurrers to 8th C/A 

The 8th cause of action is labeled "constructive fraud" in the heading but refers to the constructive 
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fraudulent transfer or constructive voidable transaction avoidance provisions of the UVTA. (Civ. Code 

§§ 3439.04(a)(2), 3439.05.) A constructive fraudulent transfer or voidable transaction is one for which 

the debtor does not receive "reasonably equivalent value" and which results in the debtor having 

insufficient capital to carry out its business or to pay its debts or which is made when the debtor is 

insolvent or which renders the debtor insolvent. (Civ. Code §§ 3439.04(a)(2), 3439.05.)  

The 8th cause of action essentially alleges multiple different causes of action under the umbrella 

heading of "constructive fraud" and the UVTA statutes, two of which have no relationship to the 

UVTA statutes or the allegations required to state a claim for the avoidance of transfers under the 

UVTA constructive voidable transactions provisions. (Compare SAC ¶¶ 184-191 with ¶¶ 192-198.) 

Instead, Plaintiff attempts to allege in part in this cause of action two other causes of action which 

may be considered "constructive fraud" claims, which is a species of fraud that must be pled with 

specificity, and/or breach of fiduciary duty which are distinct from any cause of action under the 

UVTA.  

Constructive fraud requires the plaintiff to demonstrate: "(1) a fiduciary relationship, (2) 

nondisclosure, (3) intent to deceive, and (4) reliance and resulting injury. Constructive fraud is any 

breach of duty that, without fraudulent intent, gains an advantage to the person at fault by 

misleading another to his prejudice. [Citations omitted.] Like an action for fraud, constructive fraud 

must be pled with specificity. [Citation omitted.]" (Tindell v. Murphy (2018) 22 Cal.App.5th 1239, 

1249-1250.) 

The defects in the 8th cause of action are numerous. This cause of action is allegedly asserted as a 

"derivative" claim on behalf of ARI and/or the ARI-related entities without any allegations that ARI, 

rather than Janice, was allegedly damaged. The two constructive fraud causes of action embedded in 

the 8th cause of action allege only fiduciary duties and a confidential relationship between Janice and 

the Alamillo Individual Defendants and Pereira (SAC ¶¶ 184, 185, 188, 189), and that she personally 

and individually suffered damages of $14 million, even in that portion of the cause of action that tries 

to allege claims for avoidance of constructive fraudulent transfers under the UVTA. (SAC ¶¶ 187, 191, 

199.)  

Janice does not allege any facts supporting a confidential or fiduciary relationship between Janice or 

ARI, on one hand, and PSG or the Gamma Defendants, on the other, to support the multiple 

"constructive fraud" claims against them embedded in this single "cause of action." Janice does not 

allege this cause of action with specificity regarding what specifically PSG and the Gamma Defendants 

allegedly concealed from ARI on whose behalf she asserts this derivative claim. Indeed, other specific 

factual allegations that PSG and the Gamma Defendants allegedly conspired and aided and abetted 

the conduct of ARI and the Alamillo Individual Defendants in orchestrating the "restructuring scheme" 

would appear to be inconsistent with them concealing any information from ARI.  

The allegations regarding what was allegedly concealed or not disclosed to her are vague at best, and 

not specific, nor are the allegations of the specific manner and timing of her reliance, and what she 

did or failed to do which she would or would not have done had she known the concealed facts. (SAC 
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¶¶ 185, 186, 189, 190.) These allegations are not allegations that ARI relied on any concealed facts. 

She alleges the defendants took advantage of or gained an advantage over her personally, not over 

ARI or the ARI-related entities she names as defendants. (SAC ¶¶ 185, 186, 189, 190.)  

PSG's and Gamma Defendants' general demurrers to the 8th cause of action are sustained, with 

leave to amend. In granting leave to amend, Plaintiff is granted leave to allege the "constructive 

fraud" causes of action in the 8th cause of action as multiple, separate causes of action, and she must 

also allege any statutory claim for avoidance of constructive fraudulent transfers under the UVTA as a 

cause of action separate from the constructive fraud claims, if she intends to pursue these causes of 

action. 

E. 9th C/A - Actual Fraud 

PIIC makes general and special demurrers to this cause of action. 

"‘ 'The elements of fraud, which give rise to the tort action for deceit, are (a) misrepresentation (false 

representation, concealment, or nondisclosure); (b) knowledge of falsity (or “scienter”); (c) intent to 

defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) resulting damage.' [Citation, internal 

quotations omitted.] 'Every element of the cause of action for fraud must be alleged in the proper 

manner (i.e., factually and specifically), and the policy of liberal construction of the pleadings … will 

not ordinarily be invoked to sustain a pleading defective in any material respect.' [Citation, internal 

quotations omitted.]" (Rutherford Holdings, LLC v. Plaza Del Rey (2014) 223 Cal. App. 4th 221, 234 

[quoting Lazar v. Superior Court (1996) 12 Cal.4th 631, 638 and Committee on Children’s Television, 

Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 216, superceded by statute on other grounds].)   

The specificity requirement means that Plaintiff must allege facts "which 'show how, when, where, to 

whom, and by what means the representations were tendered.' " [Citation and internal quotations 

omitted.]" (Lazar, supra, 12 Cal.4th at 645 [quoting Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 

73].) The specificity requirement when alleging a claim for fraud against a corporation also requires 

more than generic allegations of fraud against the corporate entity. "A plaintiff's burden in asserting a 

fraud claim against a corporate employer is even greater. In such a case, the plaintiff must 'allege the 

names of the persons who made the allegedly fraudulent representations, their authority to speak, to 

whom they spoke, what they said or wrote, and when it was said or written.' " (Lazar v. Superior 

Court, supra, 12 Cal.4th at 645 [quoting Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 

Cal.App.4th 153, 157.) Less specificity is required where the circumstances alleged indicate the 

defendant necessarily possesses "full information concerning the facts of the controversy." 

(Committee on Children's Television, Inc. v. General Foods Corp., supra, 35 Cal.3d at 217.) 

A claim for fraud may be stated based on a false promise. (Civ. Code § 1710 subd. 4 [defining deceit to 

include a "promise made, without any intention of performing it"]; Lazar, supra, 12 Cal.4th at 638 [" 

'[p]romissory fraud’ is a subspecies of the action for fraud and deceit. A promise to do something 

necessarily implies the intention to perform; hence, where a promise is made without such intention, 

there is an implied misrepresentation of fact that may be actionable fraud. [Citations omitted.]"].)  
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The allegations specifically pled in this cause of action for "actual fraud" assert that (1) "these 

Defendants named in this cause of action promised that they were acting to maximize ARI's [and 

other Alamillo-affiliated entities'] value and Plaintiff would share in the distribution of the value of ARI 

[and other Alamillo-affiliated entities]," (SAC ¶ 201), and (2) "at the time these Defendants made 

these promises to Plaintiff, they had no intention of performing those promises." (SAC ¶ 202.)  

Plaintiff has not pled her actual fraud claim against PIIC with specificity despite having been given 

leave to amend her FAC to do so. The SAC still does not allege "how, when, where, whom, and by 

what means" PIIC allegedly made its false promises to "maximize" ARI's value. Plaintiff does not 

identify any individual associated with PIIC who allegedly made these false promises to her, either by 

name, job title or position, information which Janice must know since she alleges the false promises 

were made to her. (SAC ¶¶.201, 202.) She fails to allege the time, place, and manner in which these 

false promises were allegedly made to her by PIIC.  

Plaintiff cites to paragraphs 42 through 69, and specifically paragraphs 52 and 65, as the allegations 

against PIIC that supply the specificity to state this claim. Many of the paragraphs in question have no 

reference to any promises, statements or misrepresentations by PIIC on which her "promise made 

without intent to perform" actual fraud claim is alleged. All references to PIIC in those paragraphs are 

to "PIIC" generically, and not to any employee, officer or agent of PIIC identified by name or position 

with the company. The paragraphs to which Plaintiff directs the Court, with only one exception, do 

not allege any promises or misrepresentations but rather conduct by PIIC, such as making demand on 

Janice to pay under the GIA, attending ARI meetings, or receiving assignments of projects from ARI 

which she alleges are fraudulent transfers. (See, e.g., SAC ¶ 43-46 [PIIC's demands and claimed 

losses]; ¶ 47 {the only misrepresentation, alleging "PIIC's representative and agent" allegedly 

concealed or misrepresented to Janice the nature of each party's liability under the GIA, though her 

actual fraud claim is not based on a misrepresentation but solely based on promise made without 

intent to perform]; ¶ 49 ["PIIC" participated in ARI meetings]; ¶ 52 [fraudulent transfers to "PIIC" 

through assignment of projects and accounts receivable]; ¶ 65 [same].) The allegations are bereft of 

any specific communications or statements by a specific agent of PIIC with the details required to 

meet the pleading specificity requirement to state a cause of action for fraud.  

Plaintiff's failure to cure this defect after being given an opportunity to amend raises doubts that she 

can allege facts essential to support this cause of action. Nevertheless, the Court will give Janice one 

additional opportunity to amend to cure the deficiencies in this cause of action as to PIIC. PIIC's 

general demurrer by PIIC to the ninth cause of action for actual fraud is sustained, with leave to 

amend. Based on this ruling, the Court does not need to address PIIC's special demurrer to this claim. 

F. 11th C/A - Civil Conspiracy 

All Demurring Defendants demur to this cause of action on the ground Plaintiff has not alleged facts 

sufficient to state this claim against them, and all Demurring Defendants also assert a special 

demurrer for uncertainty.  
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1. Conspiracy Generally 

" 'Conspiracy' " itself is not a cause of action; conspiracy allegations are typically made in order to 

assert liability against an actor who did not participate in the underlying wrongful conduct alleged to 

have been committed by another defendant. [Citations omitted.]" (American Master Lease LLC v. 

Idanta Partners, Ltd. (2014) 225 Cal.App.4th 1451, 1473.) (See also Daniels v. Select Portfolio 

Servicing, Inc., supra, 246 Cal.App.4th at 1172.) "[A] plaintiff must plead '(1) formation and operation 

of the conspiracy and (2) damage resulting to plaintiff (3) from a wrongful act done in furtherance of 

the common design.' [Citation omitted.]" (Daniels v. Select Portfolio Servicing, Inc. (2016) 246 

Cal.App.4th 1150, 1173 [quoting Rusheen v. Cohen (2006) 37 Cal.4th 1048, 1062].)  

"Conspiracy is not a separate tort, but a form of vicarious liability by which one defendant can be held 

liable for the acts of another. [Citations omitted.] To establish conspiracy, a plaintiff must allege that 

the defendant had knowledge of and agreed to both the objective and the course of action that 

resulted in the injury, that there was a wrongful act committed pursuant to that agreement, and that 

there was resulting damage. [Citation omitted.] A conspiracy requires evidence 'that each member of 

the conspiracy acted in concert and came to a mutual understanding to accomplish a common and 

unlawful plan, and that one or more of them committed an overt act to further it.' [Citation omitted.] 

Thus, conspiracy provides a remedial measure for affixing liability to all who have 'agreed to a 

common design to commit a wrong' when damage to the plaintiff results. [Citation omitted.]" (IIG 

Wireless, Inc. v. Yi (2018) 22 Cal.App.5th 630, 652].) 

2. The Demurrers 

The Demurring Defendants contend the element of the civil conspiracy claim that is missing and 

makes the claim deficient is that Plaintiff has failed to adequately allege any underlying tort claims on 

which their liability for civil conspiracy can be based. There are tort claims alleged, including causes of 

action for conversion, breach of fiduciary duty, and avoidance of transfers under the UVTA, that 

support the civil conspiracy cause of action against these defendants. (Prakashpalan v. Engstrom, 

Lipscomb & Lack, supra, 223 Cal.App.4th at 1136 [allowing amendment of conversion claim to state 

delayed discovery for purposes of the statute of limitations in order to support the twelfth cause of 

action for civil conspiracy to commit conversion]; Filip v. Bucurenciu (2005) 129 Cal.App.4th 825, 838 

[conspiracy to commit fraudulent transfers].) 

The general demurrers to the 11th cause of action are overruled, and the special demurrers for 

uncertainty are overruled, as any uncertainty in this cause of action can be clarified through 

discovery. (A.J. Fistes Corp. v. GDL Best Contractors, Inc., supra, 38 Cal.App.5th at 695.) 

G. 12th C/A - Aiding and Abetting 

Gamma Defendants assert a general demurrer to this cause of action. Like conspiracy, a claim for 

aiding and abetting must be connected to an intentional tort by another. The elements of the cause 

of action for aiding and abetting a tort are distinct from civil conspiracy in that the aider and abettor 

does not need to owe a duty to the plaintiff to be liable. (American Master Lease LLC v. Idanta 
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Partners, Ltd., supra, 225 Cal.App.4th at 1476.) 

The Court in Casey v. U.S. Bank National Assn. (2005) 127 Cal.App.4th 1138 addressed what must be 

pled to allege liability for aiding and abetting an intentional tort: 

" 'Liability may … be imposed on one who aids and abets the 

commission of an intentional tort if the person (a) knows the other's 

conduct constitutes a breach of duty and gives substantial assistance 

or encouragement to the other to so act or (b) gives substantial 

assistance to the other in accomplishing a tortious result and the 

person's own conduct, separately considered, constitutes a breach of 

duty to the third person.' [Citations omitted.]"  

(Id. at 1144 [emphasis added, quoting Fiol v. Doellstedt (1996) 50 Cal.App.4th 1318, 1325–1326].)  

Plaintiff alleges that the Gamma Defendants "had actual knowledge of the wrongful conduct," citing 

the restructuring scheme, unfair business practices, conversion, fraudulent transfers, and breaches of 

fiduciary duty, and that the Gamma Defendants gave substantial assistance to other defendants in 

effectuating the restructuring scheme. (SAC ¶¶ 240, 241.) Plaintiff can state a claim for aiding and 

abetting by alleging a defendant's knowledge of another party's breach of duty, such as breaches of 

fiduciary duty by the Alamillo-related defendants in effectuating the restructuring scheme, combined 

with the party providing "substantial assistance" or "encouragement" of the other. (Casey, supra, 127 

Cal.App.4th at 1144.)  

Accepting Plaintiff's allegations as true as the Court must on demurrer, Plaintiff has alleged sufficient 

facts regarding the Gamma Defendants' "substantial assistance" or "encouragement" of ARI and other 

Alamillo-related defendants in engaging in the restructuring scheme and allegedly breaching their 

fiduciary duties to Janice. She alleges in a number of paragraphs cited above that Gamma obtained 

equipment or other property of ARI and became a successor to ARI in carrying on its business in order 

to deplete the value of ARI and the Alamillo-related entities. For purposes of demurrer, these 

allegations allege sufficient knowledge of the alleged breaches of duty owed to Janice by Larry and 

other members of the Alamillo Family Defendants and related entity defendants, and substantial 

assistance or encouragement of those breaches of duty. (See, e.g., Schulz v. Neovi Data Corp. (2007) 

152 Cal.App.4th 86, 94, 97 [finding aiding and abetting allegations against payment processors not 

sufficient that merely alleged conclusory knowledge website was illegal but finding allegations 

sufficient against other payment processors which included allegations of specific conduct by the 

processor reviewing the website and independently concluding the website was operating an illegal 

lottery].)  

The Gamma Defendants' general and special demurrers to the 12th cause of action are overruled. 

H. 14th C/A (Declaratory Relief) 

All Demurring Defendants make general demurrers for failure to state a cause of action, and special 

demurrers for uncertainty. PIIC has also made a special demurrer under Code of Civil Procedure 
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section 430.10(c) because a separate action is pending in this Court between Plaintiff and PIIC 

addressing the parties' disputes over the GIA, specifically MSC21-00537 ("Related PIIC Action"). 

1. Grounds for Declaratory Relief 

As the Court reiterates from its prior ruling, Code of Civil Procedure section 1060 provides that a 

"person interested . . . under a contract, or who desires a declaration of his or her rights or duties 

with respect to another, or in respect to, in, over or upon property . . . may, in cases of actual 

controversy relating to the legal rights and duties of the respective parties, bring an original action or 

cross-complaint in the superior court for a declaration of his or her rights and duties in the premises, 

including a determination of any question of construction or validity arising under the instrument or 

contract." (Code Civ. Proc. § 1060 [emphasis added].) Whether to allow a claim for declaratory relief 

to proceed lies in the discretion of the Court. (Code Civ. Proc. § 1061 ["The court may refuse to 

exercise the power granted by this chapter in any case where its declaration or determination is not 

necessary or proper at the time under all the circumstances."].) 

Declaratory relief is intended to operate prospectively to provide guidance to the parties in shaping 

their future conduct, not to address past wrongs. (Osseous Technologies of America, Inc. v. 

DiscoveryOrtho Partners LLC (2010) 191 Cal.App.4th 357, 367 [" 'There is unanimity of authority to the 

effect that the declaratory procedure operates prospectively, and not merely for the redress of past 

wrongs.' "].) The Court has discretion to dismiss a declaratory relief action where the relief sought 

addresses past wrongs, where the parties have alternative claims and relief to address the wrongs 

alleged, and where it is likely judgment on the other claims will "fully and finally resolving the parties' 

dispute without any impact on future conduct." (Id. at 376-377.) 

In addition, where a declaratory relief claim concerns claims addressed in other substantive causes of 

action, the claim is duplicative, superfluous and properly dismissed. (Hood v. Superior Court (1995) 33 

Cal.App.4th 319, 324.) As the Court in Hood v. Superior Court, supra, explained, where the issues in a 

declaratory relief cause of action "were fully engaged by other causes of action," then the 

"declaratory relief was unnecessary and superfluous. [Citations omitted.] 'The declaratory relief 

statute should not be used for the purpose of anticipating and determining an issue which can be 

determined in the main action.' [Citations omitted.]" (Id.) (See also California Taxpayers Action 

Network v. Taber Construction, Inc. (2017) 12 Cal.App.5th 115, 150 [upholding trial court's order 

sustaining demurrer to declaratory relief cause of action, exercising the Court's discretion under Code 

of Civil Procedure section 1061, on the ground the claim was superfluous and the issues fully engaged 

in the other causes of action].) 

2. General Demurrers 

The Court has reviewed in detail the allegations of paragraphs 250 through 255 of the SAC. The 

allegations do not state a proper cause of action for declaratory relief under the foregoing authorities 

as they seek determinations regarding past wrongs, conduct, acts, or events, such as that defendants' 

conduct "serve[d] no legitimate purposes, and was, in fact, designed to improperly and illegally 
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withhold and diminish the sums, value and assets which rightfully belong to Janice Alamillo" and that 

various transactions and conveyances should "be rescinded and undone." (SAC ¶¶ 254, 255; Osseous 

Technologies of America, Inc. v. DiscoveryOrtho Partners LLC, supra, 191 Cal.App.4th at 367.) The 

declaratory relief cause of action is also duplicative, unnecessary, and superfluous because the 

matters on which she seeks a "declaration" are raised in the other substantive causes of action of the 

SAC. (Hood v. Superior Court, supra, 33 Cal.App.4th at 324; California Taxpayers Action Network v. 

Taber Construction, Inc., supra, 12 Cal.App.5th at 150.)  

The Court previously sustained general demurrers to this cause of action in the FAC with leave to 

amend to allow Plaintiff an opportunity to allege a basis for declaratory relief that did not violate the 

principles set forth above. She has not done so, and she does not argue in her opposition that she can 

allege additional facts to cure these deficiencies. The burden is on Plaintiff to show how she can 

amend to cure the deficiencies in these causes of action. (Czaikowski v. Haskell & White, LLP (2012) 

208 Cal.App.4th 166, 173 [quoting Grinzi v. San Diego Hospice Corp. (2004) 120 Cal.App.4th 72,78-79 

(internal quotations omitted)].) 

Pursuant to Code of Civil Procedure section 1061, the Court exercises its discretion and sustains the 

general demurrers to the 14th cause of action for declaratory relief, without leave to amend. Based 

on this ruling, the Court does not need to address the special demurrers. 

I. 15th C/A (Intentional Misrepresentation) and 16th C/A (Negligent Misrepresentation) 

PSG has filed general demurrers to the 15th and 16th causes of action and special demurrers to those 

claims for uncertainty.  

Intentional misrepresentation is a form of fraud with the elements and subject to the pleading 

specificity requirements set forth above under Rutherford Holdings, LLC v. Plaza Del Rey,. supra, 223 

Cal. App. 4th 221, 234 and Lazar v. Superior Court, supra, 12 Cal.4th 631, 638. The elements of a claim 

for negligent misrepresentation are similar to intentional misrepresentation but that claim "does not 

require intent to defraud but only the assertion, as a fact, of that which is not true, by one who has no 

reasonable ground for believing it to be true.[Citation omitted.]" (Conroy v. Regents of University of 

California (2009) 45 Cal.4th 1244, 1255 [citing Small v. Fritz Companies, Inc. (2003) 30 Cal.4th 167, 

173-174].)  

PSG argues these causes of action are not alleged with sufficient specificity. While the allegations set 

forth in paragraphs 257-263 and 275-279 are generic, they are preceded by more specific allegations 

which specifically identify employees of PSG (Monia Kamoss and Eric Benson) who made alleged 

misrepresentations to her about the purposes and effect of the agreements ARI was entering into 

with PSG. (SAC ¶ 26 [Benson and Kamoss advised her the proposed transactions/merger with PSG 

"were intended to assist ARI in escaping its troubled financial situation and that the process would 

ensure that ARI assets remained so as to allow Janice to obtain a fair payout of her share of ARI and 

the related companies."].) (See also SAC ¶¶ 96 [representations by these individual employees of PSG 

regarding ARI closing operations] and 98 [representations by Kamoss and Benson regarding PSG's 

succeeding to security interests of certain lenders as "legitimate business operations" and "to Janice's 
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benefit as a shareholder,"].) Paragraph 25 lists a series of subcontracts by name between ARI and PSG 

that were made as part of the alleged restructuring scheme.  

The potential inconsistency in Janice's allegations of the time period in which the alleged 

misrepresentations were made (May or June 2018 in paragraphs 26, 96 and 98 and mid-2019 when 

the contracts were made with PSG in paragraph 25) does not mean Janice has not alleged the time 

frames with specificity. The Court reasonably construes the allegations that both individuals 

associated with PSG (Kamoss and Benson) made the alleged misrepresentations, and further 

clarification of their individual actions can be obtained through discovery.  

The Court agrees with PSG, however, that the allegations regarding the representations allegedly 

made by Kamoss and Benson are general ("intended to assist ARI" and "process would ensure ARI 

assets remained" to allow a "fair payout"). Because Janice alleges the representations were made to 

Janice in a meeting with the PSG representatives; what was said to her is not subject to the more 

relaxed pleading standards since the representations were allegedly made directly to her so she 

should know from her personal participation in the meeting what was said. (Opp. p. 10, ll. 17-10.) 

Even assuming the general description of the alleged misrepresentations is sufficient, she has not 

alleged facts showing (a) her alleged reliance on the PSG representative statements was justifiable, 

and (b) the causal relationship between her justifiable reliance on the statements made by the PSG 

representatives, including her agreement to the transactions/merger agreements between ARI and 

PSG (SAC ¶¶ 25, 26), and any loss or damages she suffered.  

As to justifiable reliance, the statements were made by a party on the other side of a business 

transaction being negotiated with Janice's companies, which requires Janice to plead facts to support 

her justifiably relying on the opposing company's alleged representation of its intent to "assist ARI" 

and statement regarding the anticipated operation or effect of the proposed transactions/merger. 

Janice alleges she relied on the representations by "agreeing to the proposed transaction/merger" 

between PSG and ARI, but she alleges no facts showing why her reliance was justifiable under these 

circumstances. (SAC ¶ 26.) (Beckwith v. Dahl (2012) 205 Cal.App.4th 1039, 1066-1067 ["[T]he plaintiff 

must set 'forth facts to show that his or her actual reliance on the representations was justifiable, so 

that the cause of the damage was the defendant's wrong and not the plaintiff's fault.' (5 Witkin, Cal. 

Procedure, supra, Pleading, § 732, p. 153.) There must be more pled than a simple statement plaintiff 

justifiably relied on the statements. [Citation omitted.] The complaint must contain 'allegations of 

facts showing that the actual inducement of plaintiffs … was justifiable or reasonable. [Citations.]' 

[Citation omitted.]"].) 

The SAC is replete with allegations regarding the role of the Alamillo Individual Defendants and even 

PIIC in allegedly making decisions about asset distributions by ARI to all other shareholders that did 

not include her. (See SAC ¶¶ 49, 51-52, 64, 69 [PIIC, not PSG, allegedly "knowingly colluded with Joe, 

Larry, and ARI's other shareholders (except Janice) and ARI to engage in a process to preserve value 

for themselves to the detriment of Janice"].) In the face of those other extensive and specific 

allegations, Janice does not allege any facts showing a causal connection between her agreeing to, or 

not opposing, ARI entering into the PSG contracts, on one hand, and ARI withholding distributions 
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from her despite making distributions to other shareholders or any other loss she contends she has 

sustained, on the other. A reasonable interpretation of the facts alleged in the SAC is that the cause of 

her loss or damages is the acts and omissions of those in control of ARI, not her reliance on an 

allegedly inaccurate representation by PSG representatives that she would receive a fair payout from 

ARI. 

PSG argues the negligent misrepresentation cause of action is deficient for the same reasons as the 

intentional misrepresentation claim, and Plaintiff asserts the same arguments she made regarding the 

intentional misrepresentation claim apply to the negligent misrepresentation claim. That claim is 

deficient for the same reasons. 

For the reasons set forth, the SAC fails to allege facts regarding the essential elements of these causes 

of action so as to state claims for intentional and negligent misrepresentation against PSG. PSG's 

general demurrers to the fifteenth and sixteenth causes of action are sustained, with leave to 

amend. The Court does not reach the demurrer for uncertainty based on this ruling. 

J. 17th C/A (Concealment) 

PSG and PIIC have made general demurrers to the seventeenth cause of action for concealment as 

well as special demurrers for uncertainty.  

Under Civil Code section 1710, concealment is another form of fraud which requires that the 

elements be pled with specificity. (Lazar v. Superior Court, supra, 12 Cal.4th at 638.) "The required 

elements for fraudulent concealment are (1) concealment or suppression of a material fact; (2) by a 

defendant with a duty to disclose the fact to the plaintiff; (3) the defendant intended to defraud the 

plaintiff by intentionally concealing or suppressing the fact; (4) the plaintiff was unaware of the fact 

and would not have acted as he or she did if he or she had known of the concealed or suppressed 

fact; and (5) plaintiff sustained damage as a result of the concealment or suppression of the fact. 

[Citation omitted.]" (Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 606 [quoting Bank 

of America Corp. v. Superior Court (2011) 198 Cal.App.4th 862, 870].) 

Plaintiff alleges generically against all 20 defendants named in this cause of action that they 

concealed material facts from her with an intent to defraud, that she was "unaware of the concealed 

facts and would have not acted or refrained from acting" if she knew the true facts and she was 

damaged as a proximate result. (SAC ¶¶ 281-283.) These generic allegations do not meet the 

specificity requirement. 

Plaintiff makes the point in her Opposition to the PIIC demurrer that the specificity requirement is 

relaxed in a concealment claim when the facts are in the possession of the defendant, which may well 

justify some pleading leniency regarding the identity of specific personnel of defendants' respective 

businesses who concealed the material facts from Janice. (See Jones v. ConocoPhillips Co. (2011) 198 

Cal.App.4th 1187, 1199.) (Opp. p. 10, ll. 7-12.) This point is well-taken and not addressed in PIIC's 

reply. The argument also applies to her claim against PSG.  

The argument applies to facts not available to Plaintiff, but not to facts that are or should be within 
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her knowledge and which she should be capable of alleging with specificity. Plaintiff must still allege 

facts meeting other elements of this cause of action that are or should be readily within her 

knowledge.  

1. PSG Demurrer 

As to Plaintiff's concealment claim against PSG, Plaintiff relies on the same allegations of the SAC cited 

in her opposition concerning the fifteenth and sixteenth causes of action. (SAC ¶¶ 25, 26, 96, 98; Opp. 

to PSG Dem. p. 12, ll. 7-9.) Janice alleges she agreed to the PSG transactions/merger addressed in 

paragraphs 25 and 26; she does not allege that the PSG transactions/merger was concealed from her. 

She also does not specifically allege any of the facts set forth in paragraphs 25 or 26 were concealed 

from her. She alleges PSG was motivated to enter into the transactions/merger in part to help Larry, 

to allow shareholders (other than Janice) to get distributions from ARI, and to employ Larry at PSG. 

She does not allege any of those underlying facts were concealed from her. She does not allege that 

PSG's motive for the transactions/merger is a material fact which PSG had a duty to disclose to her (or 

on what basis PSG would owe such a duty to her) nor does she cite any legal authority that would 

impose such a duty on PSG. In paragraphs 96 and 98, she alleges facts which PSG affirmatively told 

her, not facts that were concealed.  

Plaintiff has not directed the Court to allegations regarding (a) what material facts PSG allegedly knew 

and concealed from her and that she was not aware of, (b) what material facts she later discovered 

PSG had concealed, (c) what actions she took which she would not have taken facts, or (d) what she 

refrained from doing but would have done if she had known the concealed fact, and (e) the damage 

proximately caused to her because she acted or refrained from acting based on her lack of awareness 

of the concealed fact. (Graham v. Bank of America, N.A., supra, 226 Cal.App.4th at 606.) These listed 

facts are essential for Plaintiff to state a cause of action against PSG for concealment. If the facts are 

alleged somewhere in the 280 paragraphs of allegations that precede this cause of action other than 

paragraphs 25, 26, 96, and 98, Plaintiff can contest this ruling, appear at the hearing, and direct the 

Court to the paragraphs, page and line numbers of the SAC in which they are stated. The PSG general 

demurrer to the seventeenth cause of action is sustained, with leave to amend.  

2. PIIC Demurrer 

PIIC argues the conclusory allegations of paragraph 248 of the SAC without any specificity regarding 

material facts concealed by a long list of defendants lacks the requisite specificity to state a claim for 

concealment. The Court agrees. 

Janice also relies on the allegations of paragraphs 42 to 69, as she did regarding the actual fraud 

cause of action, to support this cause of action. (Opp. to PIIC p. 10, ll. 13-14.) She cites PIIC's 

"concealment of the lack of equal obligations," which is actually an allegation that "PIIC's 

representative and agent . . . fraudulently misrepresented the nature of each party's liability," an 

affirmative misrepresentation she relies on for her actual fraud claim. (Opp. to PIIC p. 10, ll. 13-20; 

SAC ¶ 47.) She also alleges that Joe and Jean's more limited liability under the GIA was concealed 

from her. (SAC ¶ 47 p. 22, ll. 13-20.)  
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It is not clear if Plaintiff is asserting that "PIIC's representative and agent" who allegedly affirmatively 

misrepresented the equal liability of all guarantors under the GIA also concealed Joe and Jean's more 

limited liability, but for purposes of concealment, the SAC sufficiently alleges a failure by any person 

associated with PIIC to inform her of Joe's and Jean's more limited liability. For the reasons set forth 

above, she has alleged facts sufficient for purposes of demurrer to support a breach of fiduciary duty 

claim against PIIC, upon which a duty to disclose can be based. (Jones v. ConocoPhillips Co., supra, 198 

Cal.App.4th at 1199 ["[T]ypically, a duty to disclose arises when a defendant owes a fiduciary duty to 

a plaintiff [citation omitted], a duty to disclose may also arise when a defendant possesses or exerts 

control over material facts not readily available to the plaintiff. [Citations omitted.]"].)  

She also alleges facts sufficient to show the materiality of the information concealed. She alleges she 

had a right to terminate the GIA and that she would have exercised her right to terminate the 

Agreement if she had known Joe and Jean's liability was less than, and not equal to, the liability of the 

other parties who signed the GIA. (SAC ¶ 47.) She has alleged PIIC is now demanding more than $8.5 

million from her under her guaranty (SAC ¶ 44) which, reading the SAC liberally, arguably shows 

damages proximately caused by her refraining from terminating her guaranty in reliance on the equal 

liability and lack of knowledge of the concealed fact.  

PIIC's general demurrer to the seventeenth cause of action for concealment is overruled. PIIC has not 

explained what is uncertain about this cause of action, and its special demurrer is also overruled. 

K. 18th C/A (Constructive Trust)  

All Demurring Defendants have asserted general demurrers to the 18th cause of action for imposition 

of a constructive trust on the ground that Plaintiff has not alleged viable causes of action against 

them to support imposition of a constructive trust.  

For the reasons set forth in the Court's ruling on demurrers to the FAC, in the face of a split of 

authority, the Court elected to allow the constructive trust cause of action to proceed if Plaintiff 

alleges a viable underlying cause of action to which the remedy may apply. (Auto Equity Sales, Inc. v. 

Superior Court (1962) 57 Cal.2d 450, 456.)  

The first cause of action for conversion is not alleged against PIIC, only PSG and Gamma. For the 

reasons set forth above, the Court finds the conversion claims are alleged sufficient to state causes of 

action against PSG and Gamma. The seventh and eighth causes of action for avoidance of fraudulent 

transfers are adequately alleged against PSG and Gamma Rebar, and the Court overrules PIIC's 

demurrer to that cause of action for the reasons stated above. The parties do not appear to dispute 

that those causes of action can support imposition of a constructive trust over the property converted 

or transferred. (See Civ. Code §§ 2223, 2224; Burlesci v. Petersen (1998) 68 Cal.App.4th 1062, 1069-

1070 [conversion]; Civ. Code § 3439.07(a)(3) [remedies for avoidable transfer "Subject to applicable 

principles of equity and in accordance with applicable rules of civil procedure, [include] the following: 

. . . [¶] (C) Any other relief the circumstances may require."]; Monastra v. Konica Business Machs., 

U.S.A. (1996) 43 Cal.App.4th 1628, 1634 [construing the predecessor Uniform Fraudulent Transfer 

Act, stating the remedies for avoidance of a fraudulent transfer under Civil Code § 3439.07 "include 
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appropriate equitable remedies, including . . . 'any other relief the circumstances may require.' 

[Citation omitted.] A constructive trust plainly is a proper remedy under section 3439.07, subdivision 

(a)(3)."].)  

None of those three causes of action is asserted against Shaun Gamma, however. As to Shaun 

Gamma, there is no underlying claim alleged to support imposition of a constructive trust over 

specific property held by Shaun Gamma individually.  

The general demurrers to the eighteenth cause of action by PIIC, PSG, and Gamma are overruled, and 

the general demurrer by Shaun Gamma is sustained, with leave to amend. PIIC, PSG, and Gamma 

Rebar have not shown that this cause of action is uncertain, and their special demurrers are 

overruled. The Court does not need to reach the special demurrer for uncertainty by Shaun Gamma 

given the ruling sustaining the general demurrer. 

L. 19th C/A (Rescission) 

All Demurring Defendants assert general demurrers to this cause of action on various grounds, as well 

as special demurrers for uncertainty.  

The contracts Janice alleges are subject to rescission under this cause of action are "any and all 

contracts and agreements to transfer assets of ARI including the sale of assets of ARI including the 

sale of 325 West Channel Road LLC, PIIC, NAT and Joe, Jean, Brett, Sara and Eric, the merger related 

contracts between ARI and PSG described in Paragraph 25 and any and all agreements made to 

effectuate the RESTRUCTURING SCHEME." (SAC ¶ 296 [emphasis added].) That sentence and 

paragraph continues, stating "each of these was for an illegal purpose, and as such void, 

unconscionable, and perpetuated unfair competition between ARI and Defendants named. [sic] 

and/or seeks to unilaterally rescind these contracts due to these Defendants' fraudulent 

misrepresentations, including their inducement of ARI to enter into the contracts." (SAC ¶ 296.)  

Plaintiff asserts this cause of action as a derivative claim and alleges that she is relying on Civil Code 

sections 1689(b)(2) and (3) as the grounds for rescission of "contracts and agreements" described in 

paragraph 296. (SAC ¶¶ 295, 296.) Under Civil Code section1689(b), a party may rescind a contract 

"[i]f the consideration for the obligation of the rescinding party fails, in whole or in part, through the 

fault of the party as to whom he rescinds," or "[i]f the consideration for the obligation of the 

rescinding party becomes entirely void from any cause." (Civ. Code §§ 1689(b)(2) and (b)(3); SAC ¶ 

295.) The allegations cited above suggest she may also be relying on Civil Code section 1689(b)(1) 

which allows a party to rescind a contract based on fraud and Civil Code section 1689(b)(5) which 

allows rescission based on illegality "for causes which do not appear in its terms or conditions, and 

the parties are not equally at fault."  

All Demurring Defendants contend this cause of action is defective because the contracts and 

agreements Plaintiff seeks to rescind cannot be discerned.  

1. PIIC Demurrer 

The Court previously sustained PIIC's general demurrer to the rescission cause of action on the same 
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grounds raised in the current demurrer to the SAC because Plaintiff did not allege facts identifying the 

contracts or agreements she contends are subject to rescission. The Court finds the SAC is still 

deficient for the same reasons to the extent it is asserted against PIIC.  

The specific allegation of paragraph 296 highlighted above is almost incomprehensible as it refers to 

the "sale of . . . PIIC, NAT" and other individual Alamillo defendants. She also alleges in preceding 

paragraphs in general terms PIIC received assignments of "completed and nearly completed projects" 

(SAC ¶ 51) but that PIIC should not have "taken ownership and control over" 11 of 15 projects (SAC ¶ 

63). She alleges funds from the sale of the real estate LLCs' properties were used to fund an 

"$600,000 Emergency Insurance Policy" (SAC ¶ 29) and alleges that ARI "acted to bond at least a 

dozen projects" after ARI stopped working the projects (see, e.g., SAC ¶¶ 86-88). (ARI is not a bonding 

company or an insurer; it is not clear if Janice contends the PIIC bonds subject to the GIA were 

extended to cover the "dozen projects," which seems likely given other allegations of the SAC.) 

Janice does not identify in this cause of action any specific contract with PIIC which she contends 

should be rescinded, despite the preceding allegations concerning the GIA, the assignments of 15 

projects, only 11 of which PIIC allegedly should not have "taken ownership and control over," the 

$600,000 emergency insurance policy potentially issued by PIIC, and the "ARI" bonding of the dozen 

or more projects after it ceased operations. Unlike the contracts between ARI and PSG discussed 

below which she references in this claim, she has not alleged any of the foregoing agreements to 

which PIIC is or may be a party should be rescinded, making it unclear if Janice contends that some 

other contracts and agreements between PIIC and ARI are subject to this cause of action. Taken 

together, the allegations preceding this cause of action and the allegations of paragraph 296 fail to 

apprise PIIC of any specific contracts or agreements to which PIIC is a party that Janice contends are 

subject to rescission on the grounds stated.  

PIIC's general demurrer to the 19th cause of action is sustained, with leave to amend. Janice is given 

one additional opportunity to correct the deficiencies in this claim alleged against PIIC. The Court 

does not need to reach PIIC's special demurrer for uncertainty based on this ruling.  

2. PSG Demurrer 

The provision of paragraph 296 of the SAC quoted above includes an identification of the contracts 

and agreements to which PSG is a party which Plaintiff seeks to rescind, referring back to the 

allegations of paragraph 25. In paragraph 25 of the SAC, Plaintiff has included a list of specific 

agreements by name and identifies at least 10 bills of sale to which PSG was a party and by which it 

received transfers of ARI's assets. These allegations with respect to this claim against PSG are 

sufficient to apprise PSG of at least some of the specifically identified or identifiable universe of 

agreements Plaintiff contends should be rescinded, and therefore is sufficient to overcome PSG's 

demurrers.  

PSG's general demurrer to the nineteenth cause of action is overruled. PSG's demurrer to this cause 

of action for uncertainty is also overruled, as any additional clarification needed to identify other 

contracts to which PSG is a party which are subject to this claim can be obtained through discovery. 
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(A.J. Fistes Corp. v. GDL Best Contractors, Inc., supra, 38 Cal.App.5th at 695.) 

3. Gamma Defendants' Demurrer 

For similar reasons, the Court finds the SAC states sufficient facts to overcome Gamma's general 

demurrer in that prior allegations of the SAC, incorporated into this cause of action, identify a specific 

set of transfers of ARI assets to Gamma from CRF. (See, e.g., SAC ¶¶ 35, 38.) Additional clarification of 

the scope of the rescission cause of action against Gamma can be clarified through discovery to the 

extent Janice contends contracts or agreements other than those described in paragraphs 35 or 38, or 

a more detailed identification of those agreements subject to the allegations of paragraphs 35 and 38, 

can be obtained through discovery. (A.J. Fistes Corp. v. GDL Best Contractors, Inc., supra, 38 

Cal.App.5th at 695.) 

The general demurrer by Shaun to this cause of action, however, raises a deficiency which warrants 

sustaining Shaun's general demurrer. The allegations regarding the ARI assets being transferred to 

Gamma when CRF folded are not allegations regarding Shaun individually being a party to any 

contract or agreement for the transfer of ARI's assets, and the first, seventh and eighth causes of 

action for conversion and fraudulent transfers are not alleged against him.  

The general demurrer of Gamma to the nineteenth cause of action is overruled, and any uncertainty 

as to the scope of the rescission cause of action regarding Gamma Rebar can be clarified in discovery, 

so the special demurrer for uncertainty is also overruled. Shaun's general demurrer to the nineteenth 

cause of action is sustained, with leave to amend. The Court does not need to reach Shaun's special 

demurrer for uncertainty based on this ruling. 

M. 22nd C/A (Unjust Enrichment) 

PIIC and the Gamma Defendants generally demur to the twenty-second cause of action for unjust 

enrichment and make special demurrers for uncertainty. PSG has withdrawn its demurrers to this 

cause of action. 

"The elements for a claim of unjust enrichment are ‘receipt of a benefit and unjust retention of the 

benefit at the expense of another.’ [Citation omitted.] ‘The theory of unjust enrichment requires one 

who acquires a benefit which may not justly be retained, to return either the thing or its equivalent to 

the aggrieved party so as not to be unjustly enriched.’ [Citations omitted.]" (Prakashpalan v. 

Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 1132 [emphasis added].) 

Janice alleges that PIIC and Gamma, among other defendants named in this claim, "received a benefit 

in the form or [sic] personal property and cash distributions from ARI that belonged to ARI . .. . 

including transfers of assets that were the rightful property of Hemlock Avenue." (SAC ¶ 315.) The 

Court sustained demurrers by PSG and defendant Transpacific to this cause of action in the FAC on 

the ground that Janice did not allege they had received property belonging to her.  

The cause of action as pled in the SAC does not allege that any property allegedly received by PIIC and 

the Gamma Defendants subject to this cause of action belongs to Janice, but rather that it belongs to 

ARI or Hemlock Avenue. (SAC ¶ 315.) (Nelson v. Anderson (1999) 72 Cal.App.4th 111, 126 
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["Shareholders own neither the property nor the earnings of the corporation. [Citation omitted.] 

Shareholders own only stock, from which their income is derived upon the liquidation of assets or the 

declaration of dividends by the directors. [Citation omitted.]"]; Paclink Communications Internat. v. 

Superior Court (2001) 90 Cal.App.4th 958, 964 ["Because members of the LLC hold no direct 

ownership interest in the company's assets (Corp. Code, § 17300), the members cannot be directly 

injured when the company is improperly deprived of those assets. The injury was essentially a 

diminution in the value of their membership interest in the LLC occasioned by the loss of the 

company's assets. Consequently, any injury to plaintiffs was incidental to the injury suffered by 

PacLink-1."]; Kwok v. Transnation Title Ins. Co. (2009) 170 Cal.App.4th 1562, 1570-1571 [members of 

LLC do not hold ownership interest in property titled to LLC, citing Corp. Code § 17300].) She alleges a 

personal claim by her as an individual which requires her to allege facts showing that PIIC and the 

Gamma Defendants, particularly Shaun individually, are in possession of her property by which they 

would be unjustly enriched if they were allowed to retain it. Paragraph 315 does not allege those 

facts; it alleges contrary facts. 

The Court therefore sustains PIIC's and the Gamma Defendants' general demurrers to this cause of 

action, with leave to amend. In light of this ruling, the Court does not need to reach the special 

demurrers for uncertainty. 

N. 24th C/A (Tortious Interference with Prospective Business Advantage)  

The Gamma Defendants generally demur to this cause of action and make special demurrers for 

uncertainty. PSG has withdrawn its demurrers to this cause of action.  

The elements of this cause of action are addressed in Korea Supply, supra, 29 Cal.4th 1134. They are: 

" ‘(1) an economic relationship between the plaintiff and some third party, with the probability of 

future economic benefit to the plaintiff; (2) the defendant's knowledge of the relationship; (3) 

intentional acts on the part of the defendant designed to disrupt the relationship; (4) actual 

disruption of the relationship; and (5) economic harm to the plaintiff proximately caused by the acts 

of the defendant.' [Citations.]’ " (Korea Supply, supra, 29 Cal.4th at 1154 [quoting Westside Center 

Associates v. Safeway Stores 23, Inc. (1996) 42 Cal.App.4th 507, 521-522].) (See also Della Penna v. 

Toyota Motor Sales, U.S.A., Inc. (1995) 11 Cal.4th 376, 393 [listing similar components as seven 

elements].)  

The Gamma Defendants raise the same grounds for demurrer raised by other defendants in 

demurrers to the FAC, specifically that Plaintiff has not alleged facts regarding any specific 

prospective economic relationships which she contends the Defendants interfered with. The Court 

overruled the demurrers to this cause of action of the FAC, because there were, and still are, detailed 

allegations that precede the general allegations of paragraphs 323-328 regarding the economic 

relationships ARI and the four other Alamillo-related entities had with "their clients and customers." 

The allegations include contracts that ARI had with customers that PSG began performing, and Janice 

alleges that Gamma also took over equipment and other assets from ARI's business that had been 

transferred to CRF and allegedly used ARI's premises for the purpose of performing work on ARI's 

projects. (SAC ¶¶ 35, 38, 87, 88.) Further, taking the allegations of the SAC as true that Gamma 
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allegedly took over and continued ARI's business with ARI's assets received from CRF (SAC ¶ 38), the 

allegations support that Gamma would have information regarding the customers and clients of ARI 

with which Gamma continued to deal after ARI ceased operating. (See Committee on Children's 

Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 217 [less particularity required even in 

fraud claim when facts are better known to the defendant than the plaintiff].) 

For the reasons stated, the Court finds this cause of action adequately states a claim for relief. The 

Gamma Defendants' general and special demurrers to the 24th cause of action are overruled. 

Requests for Judicial Notice 

Plaintiff has filed requests for judicial notice in support of her oppositions to the demurrers of all the 

Demurring Defendants excerpting various paragraphs of her SAC. The Court takes judicial notice of 

the SAC in making this ruling; Plaintiff's requests are not necessary though the Court appreciates 

Plaintiff's effort to facilitate its analysis of the 94-page, 376 paragraph SAC. 

PIIC requests judicial notice of the complaint and cross-complaint filed in the related action, 

Philadelphia Indemnity Insurance Company v. Janice Alamillo, and related cross-action, MSC21-00537. 

(PIIC RJN Exhs. and B.) The unopposed request is granted. (Evid. Code § 452(d).)  

PSG requests that the Court take judicial notice of the FAC, the SAC, the Court's filed order on the 

demurrers to the FAC, and the proposed order on the motions to strike the FAC not yet entered. (PSG 

RJN Exhs. A-D.) The unopposed request is granted. (Evid. Code § 452(c).) 

The Court takes judicial notice of the foregoing consistent with, and subject to the limitations, on the 

nature and scope of judicial notice (See StorMedia Inc. v. Superior Court (1999) 20 Cal.4th 449, 456, 

fn. 9 [court may take judicial notice of documents on demurrer, but "the truthfulness and proper 

interpretation of the document are disputable."]; C.R. v. Tenet Healthcare Corp. (2009) 169 

Cal.App.4th 1094, 1103-1104 [judicial notice does not extend to the truthfulness of the contents of a 

document or the interpretation of the document where the truthfulness or interpretation is 

reasonably subject to dispute].) 

 
 

  
    

14. 9:00 AM CASE NUMBER:  MSC20-01810 
CASE NAME:  ALAMILLO VS ALAMILLO REBAR, INC. ET AL 
 *HEARING ON MOTION IN RE:  STRIKE PORTIONS OF PLAINTIFF'S 2AC BY PHILADELPHIA 
INDEMNITY 
*TENTATIVE RULING:* 
 
Please see Line 12. 
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15. 9:00 AM CASE NUMBER:  MSC20-01810 
CASE NAME:  ALAMILLO VS ALAMILLO REBAR, INC. ET AL 
 HEARING ON DEMURRER TO:  PLAINTIFF'S 2AC FILE BY PHILADELPHIA INDEMNITY 
*TENTATIVE RULING:* 
 
Please see Line 13. 

 

  
    

16. 9:00 AM CASE NUMBER:  MSC20-01810 
CASE NAME:  ALAMILLO VS ALAMILLO REBAR, INC. ET AL 
 HEARING ON DEMURRER TO:  2AC BY GAMMA FABRICATION 
*TENTATIVE RULING:* 
 
Please see Line 13. 

 

  
    

17. 9:00 AM CASE NUMBER:  MSC20-01810 
CASE NAME:  ALAMILLO VS ALAMILLO REBAR, INC. ET AL 
 *HEARING ON MOTION IN RE:  STRIKE PORTIONS OF PLAINTIFF'S 2AC BY GAMMA REBAR 
FABRICATION 
*TENTATIVE RULING:* 
 
Please see Line 12. 

 

  
    

18. 9:00 AM CASE NUMBER:  MSC20-02329 
CASE NAME:  MOHAMED VS KAISER PERMANENTE 
 HEARING ON PETITION IN RE:  CONFIRM CONTRACTUAL ARBITRATION AWARD 
*TENTATIVE RULING:* 
 
Granted.  The petition establishes grounds for confirmation and there is no opposition. 

 

  
    

19. 9:00 AM CASE NUMBER:  MSC20-02646 
CASE NAME:  DELGADO VS ORINDA CARE CENTER 
 *FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
Parties to appear (by zoom is sufficient). 
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20. 9:00 AM CASE NUMBER:  MSC20-02646 
CASE NAME:  DELGADO VS ORINDA CARE CENTER 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL OF CLASS AND REPRESENTATIVE 
*TENTATIVE RULING:* 
 
Hearing required.  The parties did provide the stipulation to amend the complaint, but did not provide 
anything addressing the Court’s request that information be provided analyzing the value of the new 
claims included in the expanded version of the complaint. 

 

  

 


